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Criminal Justice System in 21st Century: A Way Forward 
Justice Mukundkum Sharma* 

 

Abstract 

The newer crimes have adversely affected justice delivery system and age 

old Criminal justice system is facing challenges that were hitherto 

unheard of Malimath committee has come up suggestions of seminal 

importance but all those suggestions have not given effect. This address 

discusses host of issues that need urgent attention of the policy planners, 

lawyers, judges and other stakeholders so that the constitutional vision of 

justice to all is made a reality. 
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Note: This paper is based on the address of Hon’ble Justice Mukundkum 

Sharma, Judge Supreme Court of India, which was delivered in the 

workshop on “Juvenile Justice, Policy, Police and Practice” organised by 

the Department of Law, School of Legal Studies on 3rd November 2020. 

 

It is indeed an honour to deliver the valedictory address in this 

webinar which is organised by the Central University of Kashmir on 

the theme, “Criminal Justice System in 21st Century: A Way 

Forward.” 

Since this Webinar is organised by the University for the benefit of 

its students undergoing intensive learning and training in law, I 

would like to speak to them first and then discuss the relevance of 

today’s theme.  

My advice to these young students is that criminal law is a great 

career option for them. But in order to become a good criminal 

lawyer, one has to study all the branches of law and not only the 

criminal law. Besides dedication, hard work, stamina and 

perseverance are necessary not only for a good criminal lawyer, 

but for any kind of successful career in law. Good criminal law 

work has increased with the commission of many white-collar 
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crimes. Every now and then, we hear about cases of corruption, 

scams and cases of fraud. We need good lawyers to be able to ably 

handle these types of cases which are complicated in nature.  

From my practical experience in the courts, I have also found that 

there is definitely dearth of good criminal lawyers, not only at the 

appellate stage, but also at the trial stage. Unless and until, the 

trial of a case is competently prepared and argued by the trial 

lawyer; it is difficult for a lawyer arguing on the appellate side to 

improve upon the case, at a later stage. The responsibility of a 

criminal trial lawyer is, therefore, very heavy and they must be 

conscious of that fact and realize their responsibility. 

Criminal practice involves an analytical mind, presence of mind 

and most importantly when to stop at the time of cross 

examination. As said by somebody, a criminal lawyer must be 

conscious of the fact that any wrong question on his part could 

amount to digging of a grave for his client. He must also learn and 

have an understanding of forensic scientific tests and technologies 

which have now become a part of investigation of crimes. I wish all 

of you well and a bright future ahead. This is the stage and age of 

learning and try to acquire knowledge on law as much as is 

possible. 

Having said so, let me now address the others who are also 

students of law like us, but are following various vocations of life, 

and are desirous to know about the developments in the legal 

field. The best way to know the people of a country is to read the 

Constitution of that country which reveals the aspirations, ideas 

and dreams of the people. We have in our Constitution, a 

Preamble which contains the basis and foundation of our 

Constitution. This preamble is like a preface or key to open the 

Constitution and is like a mirror through which one can see and 

understand the people and their Constitution. In the Preamble of 

our Constitution, we find the word ‘justice’ is mentioned as one of 

the objectives and goals of our Constitution. The vision which is 

outlined in the Constitution is when it says that the country 

ensures to all its citizens justice which is social, economic and 
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political and so on and so forth. Now, when we speak of justice 

here, it is not the justice delivery system that we speak of, but we 

speak of justice to be made available to the people, which is in the 

nature of social, economic and political. 

It is correct that we are not speaking of dispensation of justice or 

justice delivery system in this but our Constitution envisages 

provisions for guaranteeing basic rights and liberties to the people 

and also speaks of availability of criminal justice delivery system 

for which reference is made in Article 134 of the Constitution of 

India which deals with the appellate jurisdiction of the Supreme 

Court in relation to criminal matters. 

The Constitution also envisages as to who would discharge the 

responsibilities of dispensation of criminal justice. In this is 

included the Supreme Court, the High Court and the District 

Judiciary. However, in the Constitution, the District Judiciary is 

referred to as subordinate courts. Professor Upendar Bakhsi has 

raised his objections to the use of word “subordinate judiciary” 

because according to him each judicial officer and all the 

constituents of judiciary are independent in their own capacity and 

therefore, the officers of the District Courts should not be 

considered as - subordinate judiciary but they should be 

considered as District Courts. He has also suggested that this word 

‘subordinate’ should be replaced by Word ‘District Judiciary’ in our 

Constitution. 

Having referred to that we find enough provisions in our 

Constitution as to how justice is to be delivered by the judiciary 

consisting of the Supreme Court, High Courts and the District 

Courts which also includes the delivery of the criminal justice to 

the people. Delivery of criminal justice system protects the people 

by guaranteeing enforcement of criminal laws and for providing 

punishment to the offenders as per the law. Number of laws 

dealing with criminal matters have been enacted that provide for 

provisions, both for substantive law and procedure law. 

There are few limbs and constituents of the Criminal Justice 

Delivery System like: 
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(i) Crime prevention, (ii) Investigation of Crimes, (iii) Prosecution in 

Court, (iv) Punishment and (v) Correction 

When we speak of ‘correction’, we mean reformative justice in 

place of inflicting corporeal punishment. Punishment to accused is 

mainly twofold, one is deterrent and the other one is for reforming 

the offender, Unless and until, a person is reformed, he will keep 

on committing one crime or the other, In order to prevent him 

from repeating crimes, the only way out is to reform him during 

his stay in the prison. For that purpose, various modes have been 

found out and are being utilized in several jails today, including 

Tihar Jail in Delhi by way of teaching them the art of meditation, 

yoga and such other methods which help the offender or the 

criminal to reform himself and then become a useful citizen of the 

country. 

When we speak of criminal justice delivery system in India, we 

come across various problems that are troubling the system, of not 

only in relation to criminal justice system but also the entire 

judicial system as a whole. There has been the problem of number 

of areas in the Courts. There is the problem of shortage of 

manpower in the courts and then shortage of infrastructure and its 

accessories. This has created accumulation of cases and delay in 

conducting and in concluding the trials which in turn has created 

many other problems. Let me put before you some hard facts 

which we face today. We must recognize that India only has about 

16 percent of people who are booked for criminal offences and are 

finally convicted. Low rate of conviction points to inefficiency in 

the whole system and the responsibility for the same must be 

shared by the police and the prosecutors and to some extent by 

the judiciary also. 

We find from our experience that the system has become 

ineffective to an extent due to the century old out-dated laws. 

Whatever be the reason there has to be protection of the rights of 

the innocent and punishment to the guilty. The second important 

factor for the system having become ineffective is because rates of 

crime have increased rapidly and the nature of crime committed 
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becoming more and more complex due to technical innovations by 

the offenders. The other reason, probably, is and may be due to 

delay or haphazard investigation of crimes which greatly 

contribute to the delay in dispensing prompt justice. Therefore, we 

need to eradicate all these problems by making ourselves aware of 

all the problems that are faced by the criminal justice delivery 

system. This can be done only through this kind of discussions and 

debates after which it could be possible to reach the destination of 

having a fool proof criminal justice delivery system. 

This Seminar has discussed a sub-theme of the nature of emerging 

issues like Sedition Law and Contempt of Court. These sub-themes 

deal with very sensitive issues and burning problems. All these 

concepts of Sedition law and Contempt of Court law have become 

very sensitive in recent times due to their use by the concerned 

authority. In 1962, the Constitution Bench of the Supreme Court 

has laid down a defining point as to what is free speech. The said 

judgment declares that someone’s statement criticizing the 

government does not invoke an offence of sedition or defamation. 

This vision of invoking sedition law on flimsy grounds was seen a 

retrograde step as far back as in 1962 and even today we are 

groping in dark as to what actually is sedition law. This question is 

being relooked and being answered by the Supreme Court as it has 

taken notice of a petition filed by Major General S.G. Bombatkere 

in this regard. In the said petition, the petitioner has argued that 

the 1962 judgment in the Kedarnath’s case which upheld the 

constitutional validity of Section 124A which is sedition is a relic of 

the colonial legacy. According to him, it is in conflict to the concept 

of free speech. This, therefore, is a very burning issue which was 

discussed in this Seminar and I am glad that these discussions have 

led to some conclusions with regard to the effect of this sedition 

law and whether right to criticize is taken away totally by the 

sedition law which is enacted as Section 124A of the Criminal 

Procedure Code. The same is the Case with the contempt of court 

law. The law of Contempt of Court concerns with the fair 

administration of justice with the intent to punish the acts of 
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hurting the dignity and authority of the courts. Unless some power 

is given to the courts of drawing up contempt proceedings, the 

orders passed by the court could be totally made ineffective for if 

someone refuses to comply with the orders passed by the court 

what is the remedy left to the court to get the orders enforced and 

made effective? It should not be thought that the judiciary is not 

conscious of its rights and also duties. It is conscious of its 

lakshman rekha that is prescribed by the Constitution itself. 

This Seminar I find has also discussed some other very important 

issues like challenges faced in investigating process and use of 

medical science and technology in such process. So far as the 

investigation of the crime is concerned, the powers and duties of a 

court are laid down in Sections 154 to 173 of the Criminal 

Procedure Code. In a very famous, case of H.N Rishbud v. State of 

Delhi, the Hon’ble Supreme Court has held that the investigation 

generally consists of the steps like proceeding to the place of 

crime, ascertainment of the facts and circumstances of the case, 

trace out and arrest the suspected offender, collection of evidence 

relating to the Commission of the offence and then lastly 

formation of the opinion as to whether on the material collected 

there is a clear case to place the accused before the court like 

Magisterial courts for trial. In order to ably discharge all these 

responsibilities, the police officers must be properly trained. They 

must be made aware that improper investigation will always 

benefit the accused as it is the prosecutor who has to prove the 

case beyond all reasonable doubts. Law clearly lays down that 

benefit arising out of faulty investigation would always go to the 

accused and not to prosecution. Therefore, it is necessary to 

conduct investigation impartially and within a reasonable time. 

It is very true that the number of challenges is being faced by the 

police officers during crime investigation like budgetary constraints 

and sometimes also lack -of public cooperation. Use of the forensic 

sciences in the matter of investigation like taking finger prints, foot 

prints etc. The scene and situation of the crime have are most 

necessary which could however be destroyed or contaminated, if 
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there is any delay in conducting the inspection of the scene of 

crime. There are number of precautions to be taken by the 

investigating officer while collecting the materials from the scene 

of crime and sending the same for analysis to an expert. 

On top of this, we find that during investigation the police officers 

are transferred frequently which also create impediment in timely 

investigation. At times and at least in some of the criminal cases 

media starts a trial and they keep on showing live on television the 

entire incident taking place after the main incident had happened. 

That does not help the investigation rather destroys and 

sometimes it helps the culprit to get away. 

Next important issue is that there has to be bifurcation of the 

investigating authority of a crime and the police maintaining the 

law and order situation. Investigation of a crime is a very 

responsible job involving speedier investigation and better 

expertise. We have also witnessed a very recent factor which is 

happening of the eye witness turning hostile. This could be due to 

the factor that they are influenced, coerced, unduly remunerated 

by culprit or his party. It is applicable even to the victim also. So 

these are some of the problems which are required to be rectified 

and necessarily the recent innovations in the technologies and 

medical sciences should be utilized to the utmost for which better 

training has to be made available to the police officers and the 

investigating authority. 

In the criminal justice delivery system, we have challenges of use 

of black money in the society, commission of socio economic 

offences, and commission of scams. Illegal activities in the society 

includes criminal component of black money involving a host of 

activities of anti-social in nature, as smuggling of goods, forgery, 

embezzlement, counterfeit currency, other financial frauds and 

similar other illegal activities. Number of scams and cases of fraud 

have been discovered recently which has practically the effect of 

overturning the economy of the country. 

Some of these scams involve rich people and they use all sorts of 

game plans to evade arrest and to delay the trial by engaging the 
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best of the people in the legal field. These are some of the 

challenges that are being faced by both the prosecution and the 

judiciary. 

So far as the sub-theme with regard to critical evaluation of 

specialized legislations for weaker and marginalized section of the 

society issue is concerned, we may refer to the provisions of 

Articles 15 and 16 of our Constitution. These provisions enable the 

State to provide the benefits of reservation on preferential basis to 

the economically weaker sections in civil posts and services in the 

Govt. of India and admission in educational institutions. 

The other very relevant aspect that is dealt in the seminar is the 

revisiting challenge of the Covid-19 to criminal justice system. The 

pandemic has radically altered criminal justice system across the 

world. It has impacted all patterns of crime as well as justice 

system’s response to the effect of the pandemic. There is delay in 

continuation of trial because the courts are practically functioning 

through the virtual mode and prosecution is unable to carry out 

the investigation properly due to the hard time being faced by 

them. Even the administration in the jails has been affected. All 

jails are overcrowded. Orders are passed by the Supreme Court so 

as to prevent transmission of the disease. Steps are to be taken to 

curtail the number of prisoners in the jail for which reason bails 

were directed to be given to persons who could be so released. 

One of the objectives of the criminal justice system is to 

rehabilitate and facilitate social re-entry of those who are 

processed by the system. The experience of punishment and how 

one is treated inside the jail is linked to their rehabilitation and re-

entry into the society. Therefore, these sub-themes and the main 

theme are very relevant in today’s context and it was really good 

of organizers to arrange this webinar on such a wide ranging 

subjects. 

Malimath Committee has also given some important 

recommendations for enabling expeditious investigation as also 

expeditious disposal of criminal trials. The suggestions, include 

need for more judges in the country, the higher courts should have 
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a separate criminal division, consisting of judges who have 

specialized in criminal law, making aware the accused of his rights 

and ways and means to enforce them. Malimath Committee has 

also recommended that there should be bifurcation of the 

investigation wheel as against maintenance of law and order by 

the police. Another suggestion given by the said committee is that 

a new post in the cadre of Director of prosecution should be 

created in every State to facilitate effective coordination between 

the investigating and prosecuting officers. Another very material 

suggestion given by the committee is that there should be a strong 

witness protection mechanism. The committee also suggested to 

settle those cases which are pending for more than two years 

through Lok Adalat on a priority basis. 

Subsequent thereto, the government has also taken some steps 

for bringing in improvement in the matter of investigation and 

prosecution. The government has now permitted videography of 

statements. The definition of rape has been expanded and new 

offences for providing security of women have been added. The 

victim compensation is also now a part of the law. The government 

has given its approval for implementation of an umbrella scheme 

of modernization of police forces. 

The Supreme Court on its own has also taken steps for bringing 

improvement in the criminal justice delivery system. The Supreme 

Court in the interest of better administration of criminal justice 

and to ushering in a certain amount on uniformity and acceptance 

of best practices prevailing over various parts of India, has passed 

an order in the year 2017, issuing general directions and guidelines 

to be followed across the board by all criminal courts in the 

country. Such areas have been identified and so stated in the order 

dated 30 March 2017. A Committee was also constituted by the 

Supreme Court with three members Mr. Siddharth Luthra, Mr. R 

Basant, both Senior Counsels and Mr. K Parmeshwar, Advocate 

who has since made a wide study, discussed the same and has 

prepared a draft rules for criminal practice, 2020. These draft rules 

are divided into various chapters like conduct of investigation, the 
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manner in which charge is to be framed. It has also suggested as to 

how to conduct charge, how to conduct the trial and how to 

exhibit the material objects and evidence and the manner in which 

the judgment is to be delivered and what should be its contents. 

These draft rules when implemented by the competent and 

authorized authority would definitely help in prompt investigation 

and also conclusion of trial in a speedier manner. 

With these comments, I conclude my speech today with the hope 

of meeting such groups once again for this cannot be the end 

effect but should be considered as a continuing process. I believe 

the organizers of this webinar would continue with the endeavour 

of discussing, debating and giving suggestions as to how a civil case 

or a criminal case could be expedited and concluded at an early 

stage. That will definitely help our society and that would be a very 

responsible contribution of the organizers to our society. 

 

 


