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Abstract 

Health care in India has assumed the status of a fundamental right 

through Judicial pronouncements from time to time by distilling it from 

an express and more pronounced fundamental right - right to life 

enshrined in Article 21 of the Constitution, apart from being a statutory 

or contractual right. This right to health care is all encompassing and is 

not confined to a particular treatment or procedure. The state has a 

larger responsibility to provide it and will be held responsible where it 

has genuinely failed the patient by not providing it, subject to, of course, 

reasonable restrictions. Newer procedures and treatments have 

considerably increased the quality of life, and transplantation of organs 

has markedly enhanced life expectancy. Still, there is also a negative side 

to this organ transplantation development. It has been reported that 

there is trafficking in organs in which poor, ignorant and needy fall victim 

as they can be easily lured because of vulnerability. This paper analyses 

the legal issues involved in organ transplantation and their commercial 

exploitation by resorting to trafficking in India. 

Keywords: Health Care, Organ Transplantation, Trafficking, Review 

Committee  

 

1. Introduction 

Of late, the right to health has received universal recognition and 

has now become the benchmark for determining the status of a 

nation. The international norms relating to right to health enjoin 

the nation states to make provisions in their domestic legislation 

that would ensure the right to health of their subjects. The 

Constitution of the World Health Organization defines the health 

as, “a state of complete physical, mental, social well being and 

merely absence of disease or infirmity”.1 
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Hence, the States are under an obligation to provide provisions for 

a clean living environment, protections against hazardous working 

conditions, the sickness and injury at societal level. It has been 

found that there is a correlation of health care, be it at individual 

or societal level and the availability of provisions relating to food, 

clothing and shelter.2 The preservation of human health is of 

paramount significance.3 Organ transplantation technology has 

become a gift of life to people suffering from organ failure disease. 

The access of patients to organ transplantation can be determined 

based on the paying capacity of the patient or his family, the cost 

of health care, the level of expertise, both expert human resource 

and technical infrastructure and, above all, the availability of 

organs. The technique of organ transplantation has improved and 

saved many lives. 

In spite of all these facts, lamentably, many people do not benefit 

from this therapeutic procedure. The problem of shortage of organ 

donors is prevalent globally. The reason behind the shortage of 

human organs is unawareness and weak legal structure regarding 

the transplantation of human organs in our country. In some 

countries, it is very tough to get government authorization for 

human organ transplantation, like the USA. On the other hand, in 

countries like Iraq, human organ transplantation is recognised as a 

commercial transaction. Human organs are being treated as the 

property of human beings, leading to organ trafficking with the 

exploitation of poor people who are made to sell their organs. The 

Government initiatives have also not yielded the desired results. It 

is also revealed by the statistical facts that are available on the 

 
1 Preamble to the Constitution of World Health Organization, Available at: 

http://www.who.int/governance/eb/who_constitution_en.pdf (Visited 
on June 26, 2019). 

2 Human Right to Health, The State Human Rights Commission organised 
at National Seminar at Bhopal on September 14, 2008, addressed by 
K.G.Balkrishnan, Chief Justice of India, Available at: 
http://www.supremecourtofindia.nic.in/…to_health_bhopal.pdf page1 
(Visited on June 26, 2019). 

3 Paramanand Katara v. Union of India, AIR 1989 SC 2039. 
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official website of National Tissue and Transplant Organization4. 

One could easily notice that despite the amendments in the Act, 

the cadaver organ donation programme has not gathered the 

expected momentum. Recently, a kidney racket was busted in 

Hyderabad in which a Madurai-based man was caught by the 

police allegedly fooling people by promising them kidney for 

transplantation, by registration charge of Rs.15,000.5 

The hope of getting new life by organ transplantation 

phenomenally increased the demand for organs. Since these 

organs are not available in the open market, this demand has led 

to their commercialization, especially in developing countries. 

Reasons for this surge in demand are not hard to find. There is a 

considerable population based below the poverty line in 

developing countries, and it’s further compounded by the weak 

regulatory authorities, like in India.6 

 

2. Meaning of Organ Transplantation and its Trafficking 

The concept of organ transplantation is akin to the concept of 

organ donation. It includes the process of removing one organ or 

tissue like kidney, liver, eye and transplanting it into another 

person, extending to the procedures, involving preparation, 

preservation, storage and transportation. There are instances 

where organs are removed from the deceased persons who have 

made will to that effect or who die an accidental death and there 

is no one to the responsibility of the deceased.7 However, it is 

possible only when the legal requirements prescribed in the 

procedure are followed, including the definitions of death and 

consent specified under the Transplantation of Human Organs and 

Tissues Act, 1994 (herein referred to as the THOT Act). This Act 

defines the transplantation as:  

 
4 National Organ and Tissue Transplant Organisation, Available at: 

http://www.notto.gov.in(Visited on July 3, 2019). 
5 “Kidney Racket Busted”, The Tribune, July 6, 2019. 
6 Ibid 
7 Ibid 

http://www.notto.gov.in/
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“the grafting of any human organs from any living 

person or deceased person to some other living 

person for therapeutic purposes”.8 

The technique of transplantation of human organs has started 

saving many human lives. This concept has become prevalent all 

over the world. Nevertheless, the motive of this concept was to 

save human lives, but cases of commercialization of human organs 

have also increased with advancement in medical techniques. It 

gave rise to trafficking in human organs and the causes behind the 

organ trafficking are poverty, lack of awareness, improper 

statutes, inadequate implementation of laws and the gap between 

the demand and supply. 

The organ trafficking envelops itself with the three essential 

components like other forms of human trafficking, of act, means 

and purpose.9 The menace of transplant commercialism is not 

confined within the political boundaries but it has cross border 

roots also.10 The issue of organ trade involves competing interest. 

To resolve these conflicting interests of saving patient’s life versus 

organ trade, the bio-ethics proponents support an idea of having a 

legalized market for organs but at the same time the exploitation 

of the poor has to be ruled out. Furthermore, the aspect of organ 

sharing between various neighbouring countries is a welcome 

approach often witnessed in Scandinavian countries.11 

Law and medicine have common centre with different 

circumference. The common centre is the welfare of human 

 
8 The Transplantation of Human Organs and Tissues Act, 1994, Sec 3(p). 
9 Supra note 5. 
10 Trafficking in organs tissues and cells and trafficking in human beings 

for the purpose of organ removal, Joint Council of Europe/United 
Nations study, Director General of Human Rights and Legal Affairs, 
2009, Available at: 
http://www.who.int/ethics/topics/human_transplant/en. . 

11 Alireza Bagheri, Asia in the Spotlight of the International Organ Trade: 
Times to take action, Vol 2:18-19, Available at: 
http://www.papers.ssrn.com/sol3/papers.cfm?abstract_id=1019746 
(Visited on July 1, 2019). 
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beings. The drastic changes have been witnessed over the period 

of time in social, political and scientific fields centred around 

human life, human organ transplant as a curative medical 

technique has gained public acceptance in India too. The non-

availability of organs freely in the designated market has led to the 

organ trafficking that culminates into the exploitation of poor 

people who are lured to sell their organs to wealthy patients who 

are reeling under organ failure and are desperate for transplant.12. 

 

3. Origin of Human Organ Transplantation 

The concept of transplantation of organs can be traced back to the 

20th century -an era of mythological medicine. If the mythological 

stories are to be trusted, it is said that the very first 

transplantation, was that of Lord Ganesha performed by Lord 

Shiva by grafting an elephant’s head13. Dr. P.K.Sen and his team 

from Mumbai’s King Edward VII Memorial Hospital are credited in 

India for the first transplant in 1950s. Dr Sen’s team performed the 

first experimental kidney and liver transplants on dogs. Further, an 

attempt was made in May 1965 at King Edward Memorial Hospital 

in Bombay to transplant kidney by using a cadaver donor in a non-

renal failure patient who had hyperphroma.14 In due course of 

time, India became one of the leading countries within the Asian 

sub-continent to have expertise and knowledge in this field. Owing 

to this, an illicit practice of organ trade came to the surface 

through the exploitation of the poor as well as ignorant people of 

the society. 

The Coalition for Organ Failure Solution (COFS) in India has 

identified 1,500 victims of organ trafficking. A thriving business of 

kidney donation was found in the cities like Chennai, Kolkata and 

 
12Anju Vali, “Organ Transplantation-Some Issues” 13 DLR 118 (1991). 
13 Chiranjivi J. Nirmal, Human Rights in India Historical, Social and Political 

Perspectives, p.no. 8, Oxford University Press, New Delhi, 2000. 
14 Ibid. 
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Bangalore.15 Furthermore, the world has witnessed a crisis to meet 

the demand of shortage of organ donors for patients suffering 

from end-stage organ failure diseases in need of transplants have 

become a global crisis.16 In the era of globalisation, human organ 

trafficking has grown quite equivalent to the human sacrifice 

witnessed by widespread human rights violations.17 To address this 

issue, the World Health Assembly in 2010 endorsed a set of 

“Guiding Principles on Human Cell, Tissue and Organ 

Transplantation”.18 In India, the Transplantation of Human Organs 

and Tissues Act, 1994, regulates the organ transplants, banning the 

commercial trade in organs and tissues. The legislation intends to 

provide a comprehensive legal framework for regulating the 

removal, storage and transplantation of human organs from living 

as well as deceased persons for therapeutic purposes and for 

prevention of commercial dealings in human organs. 

 

4. International Developments on Human Organ Transplantation 

The organ trafficking is increasing day by day, and India is no 

exception to this global phenomenon. Many unfortunate stories 

have been reported detailing networks of brokers, surgeons, para-

medical staff and hospitals engaged in the illegal trade of human 

organs. The developing countries must establish a regulated, 

standardized and ethical organ procurement system. To create 

awareness among physicians and the public, and upgrade facilities 

 
15 Human Rights Commission, United States Congress, Human trafficking 

for an Organ removal: A call for prevention, protection and 
investigations (Visited on January 23, 2012).  

16SB Shah, BV Shah, Legal aspects of transplantation in India, “Indian Law 
Journal 2018”, Available at: http://www.ijtoninle.in/text.asp/2018 
(Visited on June 27, 2019). 

17Alexandria Jared, The Increase in Organ Trafficking in the context of 
Globalisation” 499, Available at: 
http://www.philau.edu/schools/liberalarts/contemp_perspectives/awa
rds/alexandria_jared.pdf (Visited on June 27, 2019). 

18 World Health Organization, WHO Guiding Principles on Human Cell, 
Tissue and Organ Transplantation, as endorsed by the sixty-third World 
Health Assembly in May 2010. 
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and regulate medical care and above all frame comprehensive 

legislation for organ transplantation. The WHO, National Kidney 

Foundation and International Transplant and Nephrology Societies 

have an important influential role to persuade nation states to 

take initiatives in these critical areas. There must be clearly 

defined codes of conduct for health care facilities and roles of 

professionals in unregulated paid organ donations and transplants. 

Because of profound concerns with the gross exploitation of the 

vulnerable people associated with profit-driven organ trade, the 

World Health Assembly issued a directive in 2004 for all WHO 

Member States to prohibit transplant tourism. There have been 

significant international as well as the regional initiatives to 

prevent illegal organ trade, the most significant ones being the 

following –  

a) The International Association for Organ Donation19 developed 

five incentive policies in 1908 to encourage organ donation 

and organ procurement.  

b) The Committee of Ministers of the Council of Europe adopted 

a resolution on May 11, 1978, directing member states to 

harmonize legislations in vogue relating to the removal, 

grafting and transplantation of human substances.20  

c) World Health Organization Assembly adopted a resolution in 

2004 urging the Member States to take steps to safeguard the 

interest of most vulnerable groups from the sale of organs or 

tissues,21 

 
19 International Association for Organ Donation, Available at: 

http://www.iaod.org.( Visited on July 7, 2019). 
20Council of Europe, Recommendations 1117(1978),Available at: 

http://www.assembly.coe.int/documents/adoptedtext. (Visited on July 
7, 2019). 

21 World Health Assembly, 57.(2004)57th World Health Assembly, Geneva, 
17-22 May 2004: resolutions and Decisions, annexes. World Health 
Organisation. Available at: 
http://apps.who.int/iris/handle/10665/20159 (Visited on July 6, 2019) 
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d) The Istanbul Summit of 200822, has also taken steps in 

prohibiting the transplant tourism and organ trafficking. 

e) The United Nations Convention on Action against Trafficking in 

Human Beings, 2005, addressed the trafficking in human 

beings for various purposes including organ removal.23  

f) An additional Protocol of 2006 to the Convention on Human 

Rights and Bio-medicine dealing with Transplantation of 

Human Organs and Tissues of Human Origin aims at protecting 

the dignity and identity of all the stakeholders. It gives an 

assurance of non-discrimination, respect of integrity, 

fundamental freedoms and other rights in respect of 

transplantation of human organs and tissues of human origin.  

g) The Steering Committee on Bioethics of European Committee 

on Transplantation of Organs, 201124, recommended that 

there is a need for new definition of organ transplantation. 

h) On September 8, 2017, a resolution was adopted by the 

General Assembly for strengthening and promoting effective 

measures and to foster international cooperation in organ 

donation and transplantation. It also envisaged to prevent and 

combat trafficking in person for the purpose of organ 

removal.25 

 

5. Legal Mechanism for Organ Transplantation in India 

(a) Constitution of India  

Although the Constitution of India does not expressly mention the 

provision regarding organ transplantation and its commercialism 

but, under the Directive Principles of State Policy, the subject 

 
22The declaration of Istanbul on Organ Trafficking and Transplant 

Commercialism, Clinical Journal of the American Society of Nephrology, 
Available at: http://cjasn.asnjournals.org (Visited on July 6, 2019). 

23 Available at: http://www.undoc.org (Visited on July 20,2019). 
24Committee of Experts of Trafficking in Human Organs, Council of 

Europe, Available at: http://www.coe.int.en.asp. (Visited on July 7, 
2019). 

25 United Nations Resolution, 71st session. 
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‘health’26, which reads “it is the duty of State to raise the level of 

nutrition and standard of living and to improve public health and in 

particular state shall endeavour to bring about prohibition of 

intoxicating drinks and drugs which are injurious to health”. The 

Constitution places health care services in the Concurrent List 

making it largely a responsibility of the state governments but 

leaving enough scope for the centre to make schemes and 

formulate policies. This has enabled the Centre to expand its 

sphere of control over the health sector. The role of the central 

government has been far more significant in the health sector by 

taking benefit of having health sector in the concurrent list.  

(b) The Transplantation of Human Organs and Tissues Act, 1994 

The Act of THOT came into existence on July 8, 1994. The primarily 

mandate of this enactment is to regulate removal, storage and 

transplantation of human organs for therapeutic purposes and to 

prevent commercial dealings in human organs. This Act makes 

buying and selling of human organs illegal. The Act was framed for 

achieving various objectives: To contain the commercial 

exploitation of organs from live donors. Further to protect the 

interest of the donors belonging to lower socio-economic status, 

more so from being exploited by the middlemen and also to make 

consent of the patients critical by prohibiting the removal of 

organs from the patients without their consent. Recognizing the 

concept of brain death in order to encourage cadaver donation.27  

The THOT Act, 1994 provides criminal penalties for acts declared 

offences under the Act, which include removing a human organ or 

tissue without an authority and indulging in commercial dealings in 

human organs.28 Further, no court is empowered to take 

cognizance of an offence under the THOT Act, except on a 

complaint by an Appropriate Authority.29 A complaint can also be 

 
26 The Constitution of India, Entry 6, List-II. 
27 Saurabh Sardana, Market for Human Organs, Available at: 

http://www.ccs.in (Visited on July 10, 2019). 
28 The Transplantation of Human Organs and Tissues Act, 1994, s.19. 
29 The Transplantation of Human Organs and Tissues Act, 1994, s. 22. 
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made by a person who has given the notice of 60 days of alleged 

offence to the Appropriate Authority and specifying his/her intent 

to make a complaint to the court. Moreover, only a Metropolitan 

Magistrate or Judicial Magistrate can take cognizance of an 

offence under this Act. In India the Transplantation of Human 

Organs and Tissues Act, 1994 was enacted for regulating the organ 

transplants and prohibition of organ trade, but the Act had 

suffered from several limitations like near relative can donate 

without any monetary transactions30, indirectly permitting illegal 

transplants. Moreover, there has been a gross misuse of Section 

9(3)31, under which a person not being a close and near relative 

can donate his organ to the recipient out of mere love and 

affection. Hence, it can be assumed that money change hands 

between middlemen and lack of adequate stringency, such an 

offence was non cognizable giving very less penalty of 10,000 fine 

and imprisonment of five years. In India, organ trafficking is 

accompanied with the menace of corruption32 and the legislation 

designed to prevent it has failed. 

The purpose of the law was to regulate organ commerce in India. 

However, it did not achieve any worthwhile success as it neither 

stopped organ commerce nor was brain stem death, widely 

practiced, declared as death and hence very few organs were 

generated. The reasons given were the lack of awareness among 

the people and the multi religious and culture diverse nature of 

the country. In most of the reported instances, the 

implementation of the law has been flawed and more often than 

not, its provisions have been abused.33 The Transplantation of 

Human Organs and Tissues Act, 1994 has been amended from time 

and again with an object to move forward with the changing needs 

 
30 The Transplantation of Human Organs and Tissues Act, 1994, s. 3(2). 
31 Act No. 42 of 1994. 
32 Illegal Organ Trade in Human Organs, Letter by the Chairperson to 

Prime Minister, National Human Rights Commission, Available at: 
http://www.nhrc.nic.in. (Visited on July 14, 2019). 

33 Vali Anju, “Organ Transplantation-Some Issues” 13 DLR 118(1991).  
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of the society and to make the regulation of organ transplant 

procedure more meaningful. 

On the recommendations of the Rajya Sabha Standing Committee, 

the THOT Act was amended in the year, 2011 and rules were 

framed in 201434. Certain provisions were included to ensure that 

the onus of responsibility for commercial organ donation was 

shifted to the organ donors, recipients, treating doctors and 

hospital administrators. The punishment for forged documents 

and false affidavits was considerably enhanced. Provisions to help 

push forward the deceased donation program were also included.  

 

6. Human Organ Trafficking in India 

Organ trafficking is the process of selling and buying of human 

organs for transplantation. India has been indisputably being one 

of the largest centres of kidney transplants in the world and is 

regarded as the warehouse for the kidneys.35 The availability of 

new surgical methods of organ transplantation, lack of proper 

medical ethics and shortage of organs act as a catalyst in the 

emerging trade in human organs. Furthermore, poverty in India 

coerced poor people to sell out their organs.36 As per the 

estimates, the worldwide number of commercial organ 

transplantation is 10,000 transplants in a year. This number is of 

commercial transplantation which involve the monetary 

considerations in return for an organ and it forms roughly 10 

percent of all trans-plantations. 

The problem of shortage of human organs for transplantation is 

persistent throughout the different parts of the world. In India the 

initial cases of human organ trafficking came into light in the year 

1980. Human trafficking for organ removal continues throughout 

 
34 The Transplantation of Human Organs and Tissues Rules, 2014. 
35 Prakash Jayant Patel, Organ Transplantation and its Legal Prospects, 

Available at: http://www.legalserviceofindia.com/article/1279 (Visited 
on July 12, 2019). 

36 India kidney trade, TED Case Studies, Available at: 
http://www.american.edu/ted/kidney.html (Visited on July 12, 2019). 
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India to meet the increasing demand for human organs.37 The 

growing rates of kidney and liver diseases have multiplied the gap 

between the demand and supply of human organs. The organ 

trafficking has led to the exploitation of poor people who have to 

sell their organs for money and in some cases they even pledge 

their kidneys with moneylenders. In India the estimated number of 

the required kidneys and livers is 1,75,000 and 1,00,000 

respectively, but only 2-3 percent of this demand is met.38 

The Delhi High Court in 2004, set up the Review Committee to 

examine the provisions of the Transplantation of Human Organs 

and Tissues Act, 1994. Thus certain changes were recommended 

by the Committee, one of the notable changes in the Act was the 

penalty for the violation of the provisions was enhanced to ten 

years imprisonment and fine of five to twenty lakhs.39  

There is an interesting correlation between pandemic and organ 

transplantation. The transplantation surgeries have come to an 

almost halt during the COVID -19 pandemic. The organ trafficking 

and transplant tourism have temporarily subsided. Travel bans had 

also made it more difficult for desperate organ recipients to travel 

abroad to access an organ. Those involved in studying and 

monitoring organ trafficking are now examining social media 

platforms also because these social media sites are carrying 

advertisements which involve scams of varying nature Now 

situation has considerably improved, travel banned have been 

lifted. It is anticipated that traffickers may exploit the most 

vulnerable by perused them into selling an organ. These medically 

motivated travel and kidney sales may resume with many more 

 
37 Article on human trafficking, Available at:http://www.prsindia.org. 

(Visited on July 25, 2019). 
38 Approved Hospitals List, Transplant and Retrieval Centers, Available at: 

http://www.notto.nic.in/approvedhospitallist.htm, (Visited on July 28, 
2019). 

39 Ibid. 
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gullible and vulnerable people willing to sell their body parts to 

support family members.40  

One of the many health issues witnessed during COVID-19 was 

unethical practices involved in organ transplantation. The Amritsar 

body-swapping case is a notable story in context. There were 

reports that the organs of COVID -19 patients were being 

transplanted, notwithstanding their deadly infection. The Punjab 

and Haryana High Court took timely action when a petition was 

filed by two brothers who received body of their father from an 

Amritsar-based hospital that was of a woman, and not of their 

father. But to their further agony did not end. They made 

desperate search of their father but they came to know that the 

dead woman’s relatives had already cremated the body that they 

received presumed to be that of the duo’s father. Optimistic that 

their father could still be alive at the hospital, the brothers moved 

the court.41 

They could not get the desired relief but their action saved the life 

of potential victims. The petition unearthed a possible racket of 

organ transplantation thriving in the hospital. The court ruled that 

the “the insinuation cannot be brushed aside easily, for it stems 

from the region’s history of the prevalence of an organized racket 

of kidney transplantation, with certain hospitals, doctors and 

middlemen forming a flourishing nexus to supply organs to rich 

clients. The allegations that organs of Covid-19 fatalities are being 

transplanted to unsuspecting patients looking for a lifeline should 

be probed thoroughly. It is vital, as the High Court judge said, that 

the system ‘be cleaned and brushed up, restoring the faith of the 

common man in the system’.42  

  

 
40 Available at: http://www.health.economictimes.inindia.com (Visited on 

August 16, 2020).  
41 Available at: http://www.tribuneindia.com(Visited on August 20,2020). 
42 Available at: https://www.tribuneindia.com/news/editorials/covid-

bodies-swap-saga-124488, (Visited on August 22,2020). 



Human Organ Transplantation and its Trafficking  Dhindsa 

CUKLR Vol. 2 (2022)  125 

7. After the Act of 1994 the Anti-Human Organ Trafficking 
Interventions by the Government of India 
The Ministry of Home Affairs (MHA), Government of India, issued 

several guidelines and instructions to contain menacing proportion 

of human trafficking, including trafficking for organ trade. In 2009, 

the ministry issued an Office Memorandum43 that included human 

trafficking for illegal organ removal as one of the flagship issues 

that needs priority focus. It also suggested the measures for its 

prevention.  

The Multi- Organ Harvesting Aid Network (MOHAN) Foundation44 

persuaded the Government of India that to get a licence for 

transplant, each hospital must have a Transplant Coordinator as a 

mandatory requirement. This foundation has taken up a noble 

cause of the transplantation of organs. It promotes organ 

donation, and to achieve this objective, it lends its helping hand to 

patients, physicians and the public by motivating families of brain-

dead patients to donate organs.45 

The National Human Rights Commission (NHRC) came up with a 

slew of measures to contain commercialization of organ 

transplantation in 2004. The Commission suggested that the State 

Medical Councils should frequently visit the records of hospitals 

that claim to perform organ transplants. The Council should work 

out the proportion of transplants which have been made through a 

compassionate donor mechanism. The Commission also suggested 

that the cadaver transplant programmes should be encouraged to 

reduce the demand for live donors. It also emphasized on 

increasing the facilities for chronic renal dialysis so as to provide 

viable alternative to kidney transplantation.46 

 
43 Government of India Ministry of Home Affairs on Preventing and 

Combating Human Trafficking in India, Office Memorandum, New 
Delhi, September 9, 2009. 

44 Multi-Organ Harvesting Aid Network, Tamil Nadu, India, 1997. 
45 Available at: http://www.mohanfoundation.org/Annual-Report-2009-

2010.pdf (Visited on July 25, 2019). 
46 National Human Rights Commission. 2004, Available at: 

http://www.nhrc.nic.in. (Visited on July 30, 2019). 
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The National Health Policy, 2017 has also a supplementary role. It 

aims at informing, clarifying, strengthening and prioritizing the role 

of the Government in revamping ailing health systems.47 It makes 

provision for framing of appropriate standard regulatory 

mechanism for laboratories and imaging Centers, specialized in 

emerging services such as assisted reproductive techniques, 

surrogacy, stem cell banking, organ and tissues transplantation.  

 

8. Judicial Endeavours 

The Indian judiciary has always been a great institution for help in 

all the menacing problems in the country and even in the case of 

organ trafficking and illegal organs being transplanted, the 

judiciary stepped up and gave some landmark judgments that have 

and will further define the course of this practice being decreased. 

Though the Act dates back to the year 1994 and most relevant 

provisions being there from day one, the implementation part has 

been questionable on many grounds and without proper 

implementation, no law can be followed properly. Some of the 

most important judgments are as follows: 

In Balbir Singh v. Authorization Committee and Ors48, the Delhi 

High Court held that though the provisions of the Act are stringent 

in order to stop illegal transplantation, but the provisions needed 

to harmonize with the emergent need of the patient. In this case, 

the petitioner was Hepatitis-C patient and he was in need of an 

urgent liver transplant. His brother wanted to donate the part of 

his liver but he did not pass the required HLA test, which was 

necessary to establish a near relation and as a result he was not 

allowed to donate the organ by the Authorization Committee and 

without that permission, this transplantation could not be done. 

So he approached the Hon’ble Court while emphasizing upon the 

emergent need of the patient, held that the HLA test could be 

bypassed for this very transplantation. Thereafter, a Committee, 

 
47 National Health Policy, 2017, Available at: 

http://www.mohfw.gov.in/documents/policy (Visited on July 30, 2019). 
48 AIR 2005 Del 413. 
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hereinafter referred to as the Review Committee, was constituted 

under the authority of Hon’ble Mr. Justice Man Mohan Sarin, to 

review the efficacy, relevance and impact of the legal provisions 

contained in the Transplantation of Human Organs and tissues Act, 

1994. The Committee recommended that there needed to be 

Authorization Committees both at the level of hospitals and the 

State-District level. It was also recommended that the transplant 

surgeon alone should not be given the responsibility of certifying a 

donor as a near relative, and even the Authorization Committees 

should be given this power, thus increasing its jurisdiction. 

Also in Balbir Singh case49, the constitution of Hospital-based 

Authorization Committees in metropolitan cities was 

recommended, while advising for district-wise Authorisation 

Committees. 

In case of Kuldeep Singh v. State of Tamil Nadu50, the petitioner 

was under the treatment of a doctor working in Devaki Hospital 

Ltd. Chennai for his renal disorder. The hospital was duly 

authorized by the competent authority under the Transplantation 

of Human Organs and Tissues Act, 1994 and was permitted to 

undertake the kidney transplantation. The doctors treating the 

petitioner were of the view that both of the kidneys had failed to 

function. The petitioner was interested in donating one of his 

kidneys but he was not a near relative. He wanted to donate one 

kidney to save the petitioner’s life. His gesture was actuated by 

love and affection and there was no consideration involved. The 

petitioner moved to the Apex Court wherein it was made clear and 

explained that the main motive of the Act was to stop the 

commercial dealings specifically and stop the illegal trans-

plantations resulting out of those dealings. As the facts of the case 

at hand suggested that the donor was ready to donate the organ 

without any monetary consideration and purely out of love and 

affection, and also considering the emergent need of the patient, 

this transplantation was given a go-ahead by the Court.  

 
49 Balbir Singh v. Authorisation Committee and Ors, AIR 2005 Del 413. 
50 AIR 2005 Kant. 82. 
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The Court further clarified that since the motive of the Act is to 

stop commercial dealings of the organs, the Authorization 

Committee should have the power to obtain financial positions of 

the donor and the recipient so that it can be clearly established 

how the transplantation is being done, and it would also save the 

precious time of both, the Committee and the patient. 

Again in case of Dharnanthabai v. State, Special Civil Application51, 

judiciary had also intervened in the matters regarding the 

Authorization Committee’s right of granting approval, here the 

Committee was directed to expeditiously decide and proceed with 

a complete application process in case of emergency.  

As per the Act of 1994, “registered medical practitioner”, means 

one who possesses any recognized medical qualification as defined 

in clause (h) of section 2 of the Indian Medical Council Act, 1956, 

and who is enrolled on a State Medical Register as defined in 

clause (k) of that section. In case of Dr. Ajay Tejraj Oswal v. Joint 

Director of Health Services, Maharashtra State Government Dental 

College Building and others52, Court broadened the definition, it 

was ruled that despite the reach and nature of the experience 

collected in this field, if a person fails to be part of the team of 

experts of the registered hospitals working together performing 

operations as required for the transplantation of organs and 

tissues, he would be denied of all the rights to perform 

transplantation in any other registered hospital. 

The Authorization Committee is the competent authority which 

regulates the transplantation of organs, it is responsible for making 

aware the donor and recipient of the entire process of 

transplantation including the health risks. In Ms. Sonia Ajit Vayklip 

and another v. Hospital Committee, Leelavati Hospital and 

Research Center and Ors.53, a tribal lady from Chhattisgarh wanted 

to donate her kidney to her younger brother. The hospital 

Authorisation Committee objected to this on the basis that she 

 
51 Act No. 284 of 2012. 
52 2012(1) Mah.L.J.835. 
53 AIR 2012 Bom. 93. 
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was not having adequate intelligence quotient level to understand 

what she is about to do and the consequences arising there from. 

But she was a perfect match and real sister of the recipient. The 

Hon’ble Bombay High Court held that the Authorisation 

Committee cannot raise an objection when there is a near relative 

involved. It was further held that the intelligence quotient level of 

a tribal lady from Chhattisgarh could not be at par with the 

residents of Mumbai. 

In Ratnakar Peddada and another v. State of Telangana54, the 

transplantation was allowed where the donor was not a near 

relative of the recipient. The recipient was having only one 

functioning kidney and even that was badly affected. His sister was 

herself suffering from acute kidney illness. So, ultimately an 

individual who was a domestic help with the mother of the 

recipient for a long time stepped forward to be the donor. The 

Andhra High Court reversed the decision of rejection of the 

Authorization Committee and held that if there is no near relative 

available for the organ donation and where it has been established 

that the donation is not for any monetary consideration but is out 

of sheer love and affection, the Authorization Committee ought to 

allow such transplantation as the motive of the Act is stop the 

commercialization of organs but not to interfere in the genuine 

cases of organ transplantation. 

It was laid down further by the Punjab and Haryana High Court 

that the person alleging the offence cannot directly lodged an 

F.I.R. The court held in case of O.P. Mahajan v. State of Punjab55, 

that as per the section 22 of the Transplantation of Human Organs 

and Tissues Act, 1994 there can only be a complaint and further it 

is prescribed that the person alleging such an offence cannot 

directly file a complaint. The complaint can only be filed or by the 

Central or State Government as the case may be, and a private 

person can only send a notice to the competent complaining 

 
54 W.P.NO. 20452/2018, Andhra High Court. 
55 2018(4) RCR( Cri)P& H 426. 
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authority and not more than that. The competent authority after 

investigating the matter can move for a complaint case. 

 

9. Conclusion 

In Indian conditions of crime, lack of substantial evidence and 

investigation, it can observe that the committing of crimes is 

wrapped in secrecy and corruption. Pinpointing the criminal 

responsibility and actual perpetrators is still on the tougher side. 

Though the crimes like organ trafficking are less hidden and more 

detectable, the lack of efforts to curtail it and the non-willingness 

of the law enforcement agencies result into it being on the rise 

with each passing day. The ratio of demand of organs to that of 

supply will eventually shoot through the roof if the laws are not 

implemented properly and strictly and will result into an even 

bigger organ market. It is trite to say that the organ trafficking is 

one of the facets human trafficking. It has been observed that the 

international initiatives against human trafficking have focused on 

the sex trade but pay less attention to the trade in organs. The 

National Medical Council of India needs to be serious in framing 

strict regulations for doctors and hospitals because in the most 

cases, the medical community itself mobilizes the trade of organs 

by acting as middle-men for this trade. 

Poverty, inequality and corruption together make India a booming 

market for organ. There is an urgent need for binding regulations 

regarding human organ transplantation. Though India has also 

followed some other countries by introducing the presumed 

consent system in the latest amendment to the Act, it needs to be 

ensured that it is indeed practised and does not only remain a 

piece of paper. There is need to assess the functioning of the Act 

and various other principles. To determine how successful, the Act 

has been in meeting its objectives and for doing this we need to 

look at the grass-root level from where the problem of organ 

trafficking starts. Till then, one can only hope of India coping up 

with this problem and coming out on top and being on a different, 

higher pedestal in Asian continent. 


