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Legal Validity of Pre-nuptial Agreements in India:
An Analysis
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Abstract
Agreements between marriage partners, either before or during the
continuance of marriage for effecting generally, thus far uncommon
promises, made in exceptional circumstances, have a long history. Their
validity was determined on the basis of personal laws of the parties and
these agreements were generally declared against public policy. This
created an impression that these pre or postnuptial agreements are not
legally valid as the marriage is a sacrosanct in nature (especially in Hindu
law), and it cannot be modified or changed by an agreement. This
sacrosanct nature of marriage has considerably been diluted by codified
laws and pre or postnuptial agreements are now increasingly being
executed. It will be against the interest of the parties to make these
agreements legally unenforceable. The stakeholders have made several
meetings with the concerned ministry for a legislation to make these
agreements legally valid, but no step has been taken in this direction.
This paper argues that these agreements are in no way different from
other agreements, and are covered under the Indian Contract Act. There
is no express provision in the Indian Contract Act that prohibits pre or
post nuptial agreements and their validity has to be determined on the
basis of the stipulations provided in these agreements. These agreements
are not against public policy, but are in favour of it, as these agreements
can be used for resolving amicably often contentious issues like
residence, custody of child, polygamy, adultery, distribution of property,
joint investments, insurance policies, nominations, pension, gratuity or
arbitration/ mediation, etc. in case of disputes. These agreements can be
used by the courts as guides to resolve parties’ marital disputes which
they have executed at the time when they were in good and sweet
relations and seeds of animosity had not been sowed yet. There is also
constitutional support for these agreements as the parties or their
guardians are choosing these prenuptial agreements by their free will by
exercising their fundamental right to choose.
Keywords: Prenuptial Agreements, Prenups, Public Policy, Personal Laws,
Right to choose
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1. Introduction

Late twentieth century witnessed prominently emergence of two
different sets of agreements; one driven by technology and
commonly referred to as e-commerce and the other by universal
craving! for securing gender justice through economic rights by
executing private arrangements popularly called as pre or post-
nuptial agreements?.

Pre- nuptial Agreements® (prenups) have come in prominence by
their use by the celebrities* world over, though they were being

ISee for instance; CEDAW (Convention on the Elimination of All forms of
Discrimination Against Women), 1989, The Vienna Accord of 1994 and
the Beijing Declaration and the Platform for Action (1995) have
acknowledged and promoted gender equality.

2According to Business Insider and the American Academy of Matrimonial
Lawyers, millennials are requesting prenups more than ever before. In
America, there was initially opposition to prenups. available at:
https://www.apartmenttherapy.com/what-to-put-in-prenup-36873506
but a survey shows that the number of millennia’s requesting
prenuptial agreements has jumped. According to Johannes, citing the
American Academy of Matrimonial Lawyers, more than half of lawyers
surveyed saw an increase in prenups among millennials, and 62% saw a
rise in prenups overall from 2013 to 2016. available at:
https://www.businessinsider.in/personal-finance/prenups-arent-just-
for-the-rich-or-famous-more-millennials-are-signing-them-before-
getting-married-and-you-probably-should-
too/articleshow/66018811.cms

3Sometimes used in abbreviated form as Prenupt or prenup.

“Indulekha Aravind & Priyanka Sharma, Legally bound: Pre-nuptial
agreements have no legal sanctity in India yet a few rich and affluent
insist on signing them, Business Standard. Available at:
https://www.business-standard.com/article/beyond-business/legally-
bound-112072100025_1.html (retrieved on 25 December, 2020).
When Facebook founder and billionaire Mark Zuckerberg surprise-wed
girlfriend Priscilla Chan, celebrity-watchers were agog to know whether
the two had signed a prenuptial agreement, or prenup. A few days
before the wedding, much-married fellow-billionaire Donald Trump
had advised him to do so on CNBC, while a celebrity divorce lawyer was
quoted as saying that if Zuckerberg hadn’t, he should consult a
psychiatrist. More recently, the Tom Cruise-Katie Holmes split sparked
similar talk about what the terms of their prenuptial agreement would
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used in one form or the other earlier also®. The pre-nuptial
agreement® commonly refers to a written agreement that is
executed by the marriage partners by or before solemnizing their
marriage or during its continuance to pre-determine issues relating
to marriage and post marriage in case of death of any one of them
or divorce or separation’. The prenuptial agreements may contain

have been and what Holmes would walk away with (not much, as it
turns out).

SAnte-nuptial. Merriam-Webster.com Dictionary, Merriam-Webster,
https://www.merriam-webster.com/dictionary/antenuptial (accessed
25 December 2020). It is contended that first recorded prenup goes
back two millennia and was written with hieroglyphs. The prenup
agreements have roots in ancient civilization, though they were not
always as fair and exhaustive as they are now. See
http://legalservicesindia.com/

See also Shubhangi Nangunoori, Pre-Nuptial Agreements: An Approach
Towards Togetherness, September 9, 2020 available at:
https://lexforti.com/legal-news/pre-nuptial-agreements-an-approach-
towards-togetherness/

It said that the concept though is popular in west but it is about 1000
years old and has origin in old Egyptian culture when the women
insisted to have prenup so that she is not left alone in the event of
divorce or death of her husband. it has come to be recognized in the
countries like Germany, Italy, France and Canada Austria, Netherlands,
Portugal being a party to The Hague Convention on the Law Applicable
to Matrimonial Property Regimes, accord legal recognition to
prenuptial agreements as the Convention specifically authorizes
prenups. It has now assumed much importance in the countries like
Australia and the United states where more than 50% of the
population is willing to enter into pre-nuptial agreements and even the
attorneys are of the opinion that these agreements will help solve
divorce cases to a good extent.

5Ante-nuptial agreement refers to a written agreement executed after
the marriage is solemnized with the same or similar objective as that of
prenuptial agreement. Ibid.

7An agreement made between a couple before marrying in which they
give up future rights to each other’s property in the event of divorce or
death supra note 4
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diverse stipulations® which may supplement existing legal
provisions or may provide which is not otherwise provided in the
existing law.® Increasingly, newer subjects are covered in prenups
unheard earlier.’® There is neither any express legal provision nor
unanimity in judicial opinion on the legal validity of pre-nuptial
agreements in India. The Government of India has also not made
any consistent stand on this issue. The legal validity of these
contracts is making rounds in academic circles with conflicting
arguments. Most of these arguments tend to believe that these
contracts are not valid! because marriage contracts are
considered sacrosanct in India, especially Hindu marriages and pre-
nups are antithesis to this spirit. They also consider these
agreements against public policy’? and based on uncertain

8These may include marital rights, place of residence or separate
residence, custody and maintenance of children including step
children, maintenance of wife, higher education, Job and transfer of
Job location, division of property, Joint business, prevention of
polygamy, adultery, retaining of respective faiths in case off inter
religious or inter caste faiths, additional rights in event of divorce.

%See Cheryl Winokur Munk, Millennials Embrace Prenups—but Through a
Very Different Lens Than in the Past, The Wall Street Journal Jan. 21,
2021. Today, younger adults of all income levels are drafting them, not
only to protect assets accumulated before and during marriage but to
address societal realities that weren’t necessarily present or common
years ago, such as a desire to keep finances separate, student debt,
social-media use, embryo ownership and even pet care.

ONew stipulations may contain embryo rights, surrogacy issues, frozen
egg/sperm rights, pet sharing, Heirloom Jewellery, students loan, credit
card debts, Intellectual property rights, social media accounts. See
Christianna Silva Published in February 2021. Practical Things Anyone
Can Put in a Prenup (Like, Um, Even Your Debt) available at:
https://www.apartmenttherapy.com/what-to-put-in-prenup-36873506

"jeremy D. Morely, Prenuptial Agreements in India, it is not possible to
assure -- or even to expect -- that such agreed terms will be upheld in
an Indian court. Available at: https://www.international-
divorce.com/prenuptial-agreements-in-india

2Mousmi Panda Prenuptial Agreements: Presence, Judicial Attitude and
Roadblocks, Jus Dicere & Co. Volume 1 Issue 1, March, 2018 p.70 The
courts in India in a series of judgments have ruled that prenuptial
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contingencies®® and thus void under sections 23 and 24 of the
Indian Contract Act'.

The present paper argues that the prenuptial agreements are like
other contracts and their validity has to be determined on the
existing established principles and there is no need of express
declaration from the Govt. or legislature to validate these
contracts. All these agreements are not against public policy as
have been so viewed, but will promote it by providing economic
security to the marriage partners, check rising incidences of
divorce and other ill practices and help in securing gender justice
by making spouses at par with each other. These agreements will
conform to constitutional journey from dependence to autonomy
of choice and decision (right to leave alone and right to choose)

2. Women Initiatives for Women Rights

Women have been given preferential treatment in Indian legal
jurisprudence, both in formal legislative frameworks and judicial
pronouncements since independence of India. The framers of the
India constitution accorded preferential treatment'>to women by

agreement controlling the marital rights of the other party to be
against public policy.

135ee Ramanuj Mukerjee; Prenuptial Agreements are not valid in India
and new law has to be created to give validity and to delineate matters
that can be governed by such agreements. www.quora.com. Last
visited on 03-01-2021 See also Mayank Rai; Contracts shall not be
based on future and uncertain contingencies. Prenups are of uncertain
nature, hence void under the Indian Contract Act. www.quora .com.
Last visited on 03-01-2021.

14Raghav Ohri, Prenuptial agreement now on government’s radar, The
Economic Times, E-paper 27 Feb., 2018. It is contended that according
to officials familiar with the matter, the Indian Contract Act, 1872, acts
as a roadblock in the implementation of prenuptial agreements, with
Sections 23 and 26 rendering such pacts as void.
https://economictimes.indiatimes.com/news/politics-and-
nation/prenuptial-agreement-now-on-governments
radar/articleshow/63088773.cms?utm_source=contentofinterest&utm
_medium=text&utm_campaign=cppst

BArticle 15(3)
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enjoining states to ensure their interests are well safeguarded and
made it a constitutional duty to renounce practices derogatory to
the dignity of women.’ This constitutional spirit encouraged
different stakeholders to converge on a common goal to
ameliorate plight of women. Their social, political and economic,
including health issues were given due place in legislative schemes,
with or without any women initiatives.
In India, late seventies and early eighties saw women groups
asserting their rights!” and making their voices heard®® but it was
mainly against preventing violence against women!®. These
movements also fought for economic rights of women; first for
their mere survival® and then for their dignified survival®l. The
property right of a Hindu woman in ancestral property in India was
recognised in 2005 by making amendment in section 6 of the
Hindus Succession Act, 1956 and the Supreme Court has now
elevated a daughter equivalent to the status of son in Hindu
undivided family. In the words of Justice Arun Kumar Misra,

“once a daughter is always a daughter and son is

son till he is married. The daughter shall remain

retrospectively a coparcener throughout life,

irrespective of whether her father is alive or

not.”??

BArticle 51 A(e)

lawyerscollective.org

Bibid

1%Section 498 A was introduced in Indian Penal Code to prevent dowry
demand and dowry relating to violence

2provisions for bare maintenance were provided in Criminal Procedure
Code, 1973 and Muslim Women (Protection on Divorce) Act, 1986 now
renamed as the Muslim Women (Protection of Rights on Marriage) Act,
2019

2lprevention of Domestic Violence Act, 2005 ensuring prevention for all
types of abuses (section 3) right of residence (sections 17 and 19),
monetary relief (section 20), compensation (section 22) with
surveillance through protection officers (sections 9 and 18)

2Aneesha Mathur, “Once a daughter, always a daughter: Supreme Court
bats for women'’s right in parental property”, India Today (August 11,

CUKLR Vol. 1 (2021) 27



Legal Validity of Pre-nuptial Agreements in India Mir

This judgment was hailed by Amnesty India as a step towards
promoting equality for women as property rights are fundamental
to women’s social, economic and legal security.?® As against this,
Muslim women’s limited property right was recognized since the
advent of Islam.

Presently, women’s full social and political participation in nation
building has been recognized, but their economic participation
based on their status is gradually being accepted. It is irony that a
woman in a Hindu undivided family is considered rightful own of
the joint property but her right to strike a contractual arrangement
with her husband is not being recognized. This issue was taken up
by the women activists with the Government, but without any
headway.

3. Inconsistent Stand of the Central Government

Women organisations have taken up the issue of prenuptial
agreements with the Central Government under a mistaken belief
that these agreements have to be expressly protected under
existing law or Government has to make a formal declaration that
these agreements are henceforth legally valid. The Government
has adopted a flip-flop approach to the legal backing to these
agreements. In 2015, the Ministry of Women & Child Development
initiated a move to formally recognize prenuptial agreements, but
could not make any head way due to lack of consensus at the
ministry level. Main opposition was that there is a doubt about the
practicability of these agreements and they may lead to break
down of the families. The marriages cannot be reduced to mere

2020). Accessed at: https://www.indiatoday.in/india/story/daughter-
supreme-court-women-s-right-parental-property-hindu-succession-act-
1710058-2020-08-11 [Vineeta Sharma v. Rakesh Sharma & Ors, Civil
Appeal No. Diary No. 32601 of 2018, SLP nos. 1766-1767 of 2020,
decided on 11 August, 2020]

BTweeted on 11-8-2020 at 8.14 pm (Amnesty India Twitter handle:
@AlIndia)
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contracts?®. Unfazed by the Government’s stand, women activists
again mobilized the support and convinced the Ministry to
convened a broad-based meeting of the stake holders. The
meeting was convened in 2019 and Ministry took a stand that
making prenuptial agreements legally binding would help to save
marriages from divorce. Once the distribution of assets, liabilities,
and responsibilities have been voluntarily, in advance, agreed to
by the parties to marriage, either spouse would be free from the
worry of a callous dissolution. This would also considerably reduce
the injustice caused to women who are deserted by their NRI
grooms.”® The meeting ended with a resolution to hold wider
consultations with stakeholders?®® in order to come up with a
broader frame work. In the next meeting of stakeholders called by
the Ministry, a completely opposite stand was taken and any
possibility of legal framework was ruled out on the ground that
time is not yet ripe for such initiative, calling prenuptial

24The Ministry of Women & Child Development had initiated a similar
move in 2015 as well — as first reported but failed to make much
headway. One of the major reasons at the time was the opposition
from a secretary at the ministry, who raised doubts about the
practicability of such agreements. Available at:
https://economictimes.indiatimes.com/news/politics-and-
nation/prenuptial-agreement-now-on-governments-
radar/articleshow/63088773.cms?from=mdr

2 Ibid

Z6Representatives from the ministries of home affairs, law & justice and
women & child development were expected to attend, along with
those from bodies like the National Commission for Women and legal
luminaries. The meeting was expected to consider inclusion of a
provision for prenuptial agreements into existing laws so that they can
be legally enforced. .Ibid

“The objections recorded were extremely orthodox and far from reality.
It was contended that introducing prenuptials may lead to breakdown
of marriage.”

https://economictimes.indiatimes.com//news/politics-and-
nation/prenuptial-agreement-now-on-governments-
radar/articleshow/63088773.cms?utm_source=contentofinterest&utm
_medium=text&utm_campaign=cppst
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agreements as “an urban concept and too early to give it legal
backing”.?’

The reservation of the Government is that these pre-nuptial
agreements are against public policy and personal laws, and it will
increase incidence of divorce. These apprehensions are discussed

on the basis of relevant laws and Judicial decisions.

4. Public Policy in Pre-nuptial Agreements

Any public policy debate must be invariably prefaced by celebrated
words of caution sounded by Borrough J. He advises that “[Public
policy] is a very unruly horse, and when once you get astride it you
never know where it will carry you.?® It has been called a vague
and unsatisfactory term?° and unsafe and treacherous ground for
legal decisions.?® It was advised by Lord Atkin’s that “the doctrine
of public policy should be invoked only in clear cases in which
harm to the public is substantially incontestable and does not
depend upon idiosyncratic inferences of a few judicial minds.”3!

2See Moushumi Das Gupta, Too early to give prenuptial agreement legal
backing: Govt. Ruling out any immediate change in law to recognise
prenuptial agreement, the government has taken a view that it’s an
“urban concept” and “too early” to give it a legal backing.

The government’s position emerged from a stakeholders’ meeting on
Monday called by the Union women and child development ministry to
deliberate on whether such agreement should have a legal standing.
Officials who attended the meeting said the law ministry’s
representatives also were not in favour of legalising prenup
agreements.

28Richardson v. Mellish, (124) 2 Bing 229,252

2%per Parker B; Egerton v. Bromnlow, (1853) 4HLC1, 123

30per Lord Davy; Janson v. Driefontein Consolidated Mines, (1902) AC
484,500

3lFinder v. John Mildman, 1938 Al. See Also Hill v. William Hill, (1949) 2
All E.R. 452, it was laid down that The doctrine of public policy was only
a branch of the Common Law and just like any other branch, it was
governed by precedents; its principles had been crystallised under
different heads and though it was permissible to expound and apply
them to different situations, it could be applied only to clear and
undeniable cases of harm to the public.
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Lord Halsbury has suggested that no court can invent new heads of
public policy as its categories are now closed. This line of reasoning
was echoed by the Supreme Court of India in Gherulal v.
Mahadeodas Maiya® by holding that the public policy is an
amorphous concept, which cannot be put in straitjackets. It varies
from place to place and time to time and that is why courts have
cautioned not to invent new heads but mould a given situation to
fit in any one of the existing subheadings of public policy.3 The
Supreme Court of India in ONGC Ltd. v. Saw Pies Ltd** ruled that
the concept of public policy is ambiguous and varies from
generation to generation and its exact meaning will depend upon
the circumstances in which it is applied. In a similar vein, the Apex
Court in Central Inland water transport corporation Ltd v. Broja
Nath Gunguly® opined that what would be good for public or what
would be injurious to public will vary from time to time and what
may be considered against public policy at one stage may not be
considered so at another stage.

Pre-nuptial contracts are considered against public policy. It is
based on the misreading of some of the judicial opinions without
appreciating the context and the time when those opinions were
expressed.

The decision of Calcutta High court in Tekait Mon Mohini Jemadai
v. Basanta Kumar Singh®® is considered as an authority on
prenuptial agreements that they are opposite to public policy. This
opinion of the court cannot be properly appreciated unless the
facts of the case and the context of judicial opinion is not
understood in its proper perspective. In this case, the plaintiff and
defendant were minors at the time of their marriage. Their

32AIR 1959 SC 71. The apex court held that theoretically it may be
permissible to evolve a new head under exceptional circumstances of a
changing world, it is advisable in the interest of stability of society not
to make any attempt to discover new heads in these days.

Blbid.

34(2005)5 SCC 705

35(1986)3 SSC 156

36(1901) ILR 28 Cal 751
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guardians executed pratijnapatra® through which it was agreed
that the husband will stay in the house of her in laws forever and
will never take his wife to his home. The couple stayed together
for 15 years and then differences arose between them and
husband left in-laws house. He demanded that his wife should also
live with him in his parental house. The wife refused to live with
her husband which resulted in to present suit by the husband.
(plaintiff). In defence to the plaintiff’s application for restitution of
conjugal rights, the defendant among other contentions, pleaded
that there is a custom in their Rajah family that their daughters
live with their husbands in their paternal home and not in in-laws
house and the claim of the husband was against ekrarnama
(agreement) which his guardian executed on his behalf.

The court focussed its attention to one main point i.e., the parties
being Hindus, they will be governed by the Hindu Law and their
mutual rights, flowing from the marriage, are based on Hindu Law,
unless it is proved that they have executed a valid and lawful
contract by virtue of which the plaintiff has himself contracted out

3"The agreement reads as follows: “That we solemnly promise that you,
having decided to keep my eldest son Sriman Rai Basanta Kumar Singh
Babajiban in your own house, after having married your eldest
daughter to him, and having asked for my permission and that of my
wife thereto, we both give our consent thereto and execute this
pratijnapatra, to the effect that neither | nor my wife shall ever
propose to take our said son to our own house, nor shall we be
competent to take him there. He will live forever at your qarh (house)
at Kuttikari, and will very happily continue to carry on the business of
the Raj. To this effect we, of our own accord, execute this pratijnapatra
(deed of promise in the presence of respectable and other men of this
place. Finis. Dated the 9th of Falgun 1292.” The plaintiff being bound
by this deed of promise, do promise that | shall not be competent to
take my wife from this place to my own father’s house or to any other
place. | shall always carry out your orders, and | shall not be competent
to do any act or to go to any place without your permission. This
document was signed by the plaintiff’s parents, and by the plaintiff”.
Ibid
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the rights conferred upon him by the said marriage, the contract is
not valid.®
The court invoked Manu** and Dayabhaga®® School on the
sacrosanct nature of the Hindu marriage, though admitted that it
has contractual characteristics also. It was held that the Hindu
marriage is indissoluble and continues for eternity. It is a union of
souls, flesh with flesh and bone with bone. Wife regards her
husband as God and partner of all pure and impure acts and half of
the body of the husband and even after the death of her husband,
she is regarded as the surviving half of his body.*
Citing different religious texts, the Court concluded that

“it is the bounden duty of the wife to live with her

husband, wherever he may choose to reside, to

submit herself to his authority, never to separate

from him and to attend upon him and in his

religious ceremonies, and that the violation of

such duty is a great sin, which results in terrible

punishment in the next world.” 42
Similarly, the court concludes on the basis of Hindu law that a
wife’s first duty to her husband is to submit herself obediently to
his authority and to remain under his roof and protection®® which
is not only a moral duty, but a rule of Hindu Law.**
The court invoked section 23 of the Indian Contract Act which
declares a contract void if it is against public policy or defeats the
provisions of law and opined that a contract that prevents a
husband from choosing his place of residence for his wife is a

38Sm. Sandhya Chatterjee v. Salil Chandra Chatterjee decided on 15 April,
1980, it was held that even an agreement to live separately in future is
against Hindu Law.

39See Manu, Ch. Il, v. 67; Ch. Ill, v. 43; Ch. V, vv. 154, 155, 156, 157, 158,
160, 165; Ch. IX. v. 29;

4°Dayabhaga Ch. IV, v. 14; Ch. X, Section 1, v. 2;

4Sypra note 39

42para 20

“3para 28

44para 30
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contract that would defeat the provisions of law and hence void.*®
The court interpreted English cases in such way as to distinguish
them from the present case in-spite of clear ruling by English court
in Wilson v. Wilson*, wherein it was held that an agreement
preventing institution of suit of restitution of conjugal rights is not
against public policy. The court followed subsequent rulings of the
English courts laying down that the present agreements for
separation are valid and are furthering public policy but
agreements for future separation are against public policy.*” On
the basis of the English decisions, the court attempted to
differentiate two types of the agreements; one where during the
continuance of the marriage an agreement for separate living is
executed and another where a contract either before or during the
continuance of marriage is determining the rights of the parties
conferred upon them after marriage, which have potential to
make marriage nugatory or in-fructuous, if enforced. The court
ruled that the contract which is presently in question falls in the
latter category. It is executed before marriage and defines the
rights of the husband during marriage. It takes away his rights lead
to the separation of the Law, and it is an agreement which, if
enforced, might practically lead to the separation of the husband
and wife in future and this is against public policy.*®

The Tekait Mon Mohini ratio was followed in Krishna Aiyar v.
Balamma®. The husband in this case had filed a suit for restitution

45para 31 Supra 31 33. The court quoted with approval the decision in
Paigi v. Sheonarain (1886) I.L.R. 8 All. 78 where, in a suit of conjugal
rights by a Hindu husband against his wife was contested on an
agreement similar to that which has been relied upon in this case, the
Court held that the plea cannot be accepted and seriously maintained.

46(1864) 1 H.L.C. 5381

Westmeath v. Westmeath (1821) 1 Jac. 142; Merry weather v. Jones
(1868) 4 Giff. 509 It was laid down: contracts providing for the future
separation of husband and wife are contrary to public policy. But a
contract between the husband and a trustee on behalf of the wife,
providing for the terms of present separation, will be enforced.

“8para 39

49(1911) ILR 34 Mad 398
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and that was compromised by executing the agreement which
reads: “If on any day subsequent to this and for any reason
whatever you (the wife) would not like to live with me but want to
go away from me, | agree to give you Rs. 350.” The wife did not
join the company of her husband and again suit for restitution was
filed. The court declared this agreement against public policy and
not enforceable. The court affirmed that the decision of the case
will not be in any way different even if English Law is applied to
them, in-spite of the exception created by Wilson decision. The
court laid down that the parties are Hindu Brahamans and their
martial obligations are governed by the Hindu law.*°The Hindu law
envisages union of souls and not their separation. It is doubted
that an agreement between husband and wife to live separately is
valid. It may be well deemed to be forbidden by the Hindu Law®™.
Similarly, Bombay and J&K High Courts in Bai Fatima v. Ali
Mahomed Aiyab*? and Mst Jani v. Mohd Khan*, respectively
declared prenuptial agreements invalid. In the former case, the
agreement was that in case of separation of couple the wife will be
provided maintenance by the husband. The court objected it on
the ground that it encourages separation and maintenance after
separation is against the tenants of personal Law. In the latter
case, the agreement was that son-in-law will live like a servant in
the house of his father -in-law and this agreement was declared
unenforceable by the court being forbidden by law. A contrary
stand was also witnessed in Bhai Appibai Khimji v. Cooverji Mohd
Abas Ali v. Nazumunissa Begum®*, Mohummad Muinud-din v.
Musammat Jamal Fatima®* and Mohd Khan Shamali’® and
agreements providing for separate maintenance, or maintenance
for future separation and even an agreement for payment of

50 The court invoked Section 16 of Madras Act; Ill of 1873.
51 Para 2 supra note 45

52]LR 1913 37 Bom. 280 AIR 1936 Bom. 138

53 AIR1970 J&K 154

54 43CWN1059

55(1921)ILR 43ALL.650

56 1959SCR111
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money and divorce to wife for leaving house of the father-in law
were all respectively held enforceable by law and not against
public policy.

The Calcutta High Court in Lenga Lalung v. Pengur iLalungani and
Ors*’ did not follow Tekait Mon Mohini (supra) when it found that
there is a family custom permitting wife to stay with parents after
marriage and husband has free access to the society of his wife.
The court ruled that Hindu law will not be applicable to the parties,
but will be governed by their custom which the court regarded
neither forbidden by law nor against public policy. The court
expressly declared that custom invoked is not immoral. The court
came down heavily on public policy doctrines and concurred with
the criticism of public policy being unruly horse.*®

The sacrosanct nature of Hindu marriage has not precluded Indian
courts from declaring prenuptial agreements enforceable. The
courts have ruled that gift of House,*® promise to provide separate
residence and maintenance in case husband deserts his wife are
valid.®®

The public policy debate in prenuptial agreements cannot be
stretched to the extent of holding all prenuptial agreements
against public policy. Prenuptial agreements are not in any way
different from general contracts, except that they are agreements
executed by specified parties (by a couple), either before or during

5’Decided on 28 May, 1915; 30 Ind. Cas. 796

58Mr. Justice Burrough observed in Richardson v. Mellish (1824) 2 Bing.
229 at p. 252: 9 Moore 435: | Car. & P. 241: R. & M. 66: 3 L.J. (0.s.) C.P.
265: 27 R.R. 603: 130 E.R. 542 public policy is a very unruly horse and
when once you get astride of it you never know where it will carry you.
Followed by Lord Esher, M.R. in Cleaver v. Mutual Reserve Fund Life
Association (1892) 1 Q.B. 147: 16 L.J.Q.B. 128: 66 L.T. 220: 40 W.R. 230:
56 J.P. 180. The court quoted with approval the observations of Cave,
J., in Official Receiver, Ex parte, Mirams In re (1891) 1 Q.B. 594: 60
L.J.Q. B. 397: 64 L.T. 117: 39 W.R. 464: 8 Morrell 59. ‘Judges are more
to be trusted as interpreters of the law than as expounders of what is
called public policy.”

5%Pran Mohan Das v. Hari Mohan Das, AIR 1925 Cal. 856

60 Bai Appibai v. Khimji Coorveji, AIR 1936 Bom.138
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the continuance of their marriage, agreeing to resolve marriage
resulted issues amicably. The prenuptial agreements cannot be
equated with private law which applies uniformly to all the
stakeholders covered under it and cannot be changed at the will of
the parties. Surely, pre-nuptial agreements contain diverse
stipulations. if challenged, each stipulation has to stand the test of
public policy. Thus, pre-nuptial condition, for instance, not to have
a child after marriage is against public policy, but to share property
raised after marriage is not. The prenuptial contracts may even
further the public policy. These agreements may considerably
reduce the rate of divorce, and in case of dispute, they may prove
useful guides for arbitration or judicial resolution.
There is an increasing use and growing acceptance of pre-nuptial
agreements. The relic of 19th century public policy doctrine cannot
be made applicable to the 21st century developments of gender
equality, individual autonomy, economic empowerment, etc. The
public policy doctrine has to be re-moulded to accommodate this
change. There is no inherent vice in the prenuptial agreements for
which a blanket public policy doctrine has to be invoked. Without
laying down any blanket rule, validity of each pre-nuptial
agreement has to be decided on the basis of its contents.
The judicial decisions decreeing that the prenuptial agreements
are against the spirit of Hindu law and thus against public policy
are based on the old un-codified Hindu law that holds Hindu
marriage indissoluble that has now altogether changed after the
enactment of Hindu Marriage Act, 1955. The Supreme Court has
very rightly summed up the spirit of public policy doctrine in
Himachal Pradesh Financial Corporation v. Anil Garg®® by opining
that it
“..mean[s] what is in the larger interest of the society
involving questions of righteousness, good conscience and
equity upholding the low and not a retrograde
interpretation.”

51 AIR 2017 SC 1953
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5. Personal Laws and Pre-nuptial Agreements
Validity of pre-nuptial agreements has been challenged mostly on
the basis of Hindu law which treats Hindu marriage sacrosanct and
not a contract. The religious sanctity of Hindu marriage is largely
attributed to Manu who said: “In childhood must a female be
dependent on her father, in youth on her husband, her lord being
dead, on her son. A woman must never seek independence. Never
let her wish to separate herself from her father, her husband or
her sons, for by a separation from them, she exposes both families
to contempt.”®® The independent existence of wife has not been
conceived. Husband is elevated to the status of god and wife his
subject. The marriage is permanent union of two souls which
merge together to make a common soul. The duties of wife have
been enumerated in Vishnu in the following words:

“Accompanying of her husband, reverence of his

father, of spiritual parents, of duties and guests,

great cleanliness in regard to the domestic

furniture and care of the household vessels,

avoiding the use of philters and charms, attention

to auspicious customs, austerities after the death

of her husband, no frequenting of strange houses,

no standing at the door or window, dependence in

all affairs, subjection to her father, husband and

son in childhood, youth and age: such are the
” 83 “Neither by sale nor

desertion can a wife be released from her

husband”.®*
This subjugated position of women in the Hindu mythology is
largely responsible for holding pre-nuptial agreements against
public policy. This religious concept of Hindu marriage has now
altogether changed by the enactment of Hindu Marriage Act, 1955
which though has not directly changed sacrosanct nature of Hindu

duties of a woman

52Colebrooke’s Digest of Hindu Law, Vol. ll, p. 137, Ed. 1871
83Colebrooke, Vol. II, p. 138, v. 92.
54Manu (Ch. IX, v. 102)
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Marriage, yet permanency traditionally attached to Hindu
marriages has been greatly affected. This Act overrides all the text
rules, interpretations of Hindu law, any custom or usage or any
other Act.® It moves further and provides provisions for divorce®®,
Judicial separation,®” divorce by mutual consent.’®® The eternal
union has been reduced only to one year of marriage after which a
petition for divorce can be presented by either of the party®. The
provisions of registration of Hindu marriage have supplemented
ritualistic “agni” (fire) as a witness’®. This law applies to all the
communities domiciled in India, except Muslims, Christians, Paris
and Jews, as these communities have their personal laws.”* This
strictly religious affair has been transformed into a mundane one.
Thus, the judicial precedents, holding prenuptial agreements
against public policy, being opposed to the concept of permanent
union of Hindu marriage and subjugated position of Hindu wife, no
longer holds water.

As against the above position, the courts have not experienced
much difficulty in finding place of pre-nuptial contracts in Muslim
marriages, because Muslim marriages are largely considered by
the courts as civil contracts and their sacrosanct nature has been
mostly overlooked. The nikahnama is considered as a written
contract for executing marriage. The dower required to be given
by the bride groom to the bride is nowadays considered as a part
of pre-nuptial agreement for consummation of marriage among
the Muslim communities and is not viewed as such against Muslim

Law.”?

8Section 4 of the Hindu Marriage Act, 1955

%6Section 13

7Section 10

58Section 13B

85Section 14

70Section 8

"ISection 2

In Islam, marriage is treated as a contract and the parties to a marriage
are free to make certain agreements and even put conditions
regulating their marriage. It is due to the nature of marriage in Islam,
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It is to be noted that payment of dower among Muslim
communities cannot be strictly equated with the modern day
prenuptial agreements. The payment of dower has been the
hallmark of Muslim marriages since the advent of Islam, when the
property right of women in the western countries was unheard.
The dower is considered as a token of love and affection for a
bride and consideration for consummation of marriage which can
be given in cash or kind that can be paid immediately or be
deferred or partly paid or partly deferred but its absence does not
render marriage void. The dower is generally negotiated by the
parents or guardians of a bride and there is no element of
reciprocity in it, except the bride submits herself to the company
of her bridegroom.” It is, generally agreed before or at the time of
marriage but not at the time of divorce’, if not earlier fixed. If
dower is not paid, wife may refuse marital obligations or even
refuse to co-habit.

agreements like Mahr and Mutah could be found. All the conditions of
marriage such as the amount of dower, mode of payment, questions
relating to custody of children, dissolution of marriage, maintenance
and any other conditions which the contracting Parties desire to lie
down are incorporated in a deed of marriage called Kabin Namah or
Nikah-Namah. See Kecia Ali, Senior Research Analyst, FSE, Marriage
Contract in Islamic Jurisprudence,
https://www.brandeis.edu/projects/fse/muslim/marriage.html Last
visited on 03-01-2020

3Husband gets what is referred to as milkal-nikah, milkal-’aqd, or milk al
bud’, ownership (or control) of marriage(or intercourse) .lbid

7“Mohammad Ahmed Khan v. Shah Bano Begum,1985 (1) SCALE 767;
1985 (3) SCR 844 ; 1985 (2) SCC 556, AIR 1985 SC 945, The apex court
very rightly said: It is true under the Muslim Personal Law, the amount
of Mahr is usually split into two parts, one of which is called ‘prompt”
which is payable on demand, and the other is called “deferred”, which
is payable on the dissolution of the marriage by death or by divorce.
But, the fact that deferred Mahr is payable at the time of the
dissolution of marriage, cannot justify that it is payable ‘on divorce’.
even assuming that, in a given case, the entire amount of Mahr is of
the deferred variety payable on the dissolution of marriage by divorce,
it cannot be said that it is an amount which is payable on divorce.
[863B-D]
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These characteristic features do not make Muslim law in any way
different from Hindu Law so far as validity of prenuptial
agreements is considered. The prenuptial agreements are not per
se valid under Muslim Law nor are these agreements mandatory in
marriage contract but Muslim law is not in any way averse to
executing a contract by Muslim spouses so long it is in harmony
with the tenets of Islam.”

In Mydeen Beevi Ammal v T.N. Mydeen Rowther and ors,’® the
plaintiff and defendant were married in or about the year 1916. A
few days prior to their marriage, the plaintiff (husband) executed
an agreement in favour of the defendant’s father where under he
agreed to execute a document within a week of the marriage
conveying some properties mentioned therein for her life (wife) as
a provision for her maintenance. But no agreement was made
within a week of the marriage, as promised. Subsequently,
misunderstandings arose between the wife and the husband which
led to the plaintiff (husband) taking a second wife. Consequent
upon this, the defendant (wife) prevailed upon the plaintiff
(husband) to execute an agreement under which some properties
were gifted to her for life for her maintenance. Ever since she was
living separately and enjoying the suit lands.

There is no consensus among the jurists on whether the rights
established by the marriage contract can be modified by the inclusion
of stipulations. Most often these stipulations are aimed at securing
certain rights or privileges for the wife. The commonly debated
provisions specify that the husband will not take additional wives or
will not relocate his wife from her home town. Among the four Sunni
schools, the Hanbalis grant the most recognition to these stipulations.
This school holds that if the husband violates either stipulation, the
wife has a right to dissolve her marriage. It does not however mean
that the second marriage will be void but it means that she can leave
her husband if he marries again. Jurists of other three schools (Hanafi,
Maliki and Shafi) do not consider these stipulations binding on
husband. Supra note 73

>Nanda Chiranjeevi Rao; “Marriage agreements under Muslim Law-A
weapon in the hands of Muslim Women”, JILI, (2013) Vol 55:1 P.94

78AIR 1951 Mad 992
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The present defendant (wife) sought an injunction from the court
for preventing her husband from interfering her peaceful
enjoyment of the property gifted to her, recovery of the price of
the paddy carried away by her husband and damages for removal
of the crops. The case was contested by her husband on the
ground that she was divorced by him and she is not entitled to
hold the possession of his property. The court held that there is a
well-marked distinction between a case where a wife seeks to
recover maintenance from her husband after forfeiting that right
for some reason or the other and a case where the husband seeks
to get back possession of the property given to her for her life on
the ground that she is not entitled to any maintenance on account
of divorce. It is clear that the right to receive maintenance is very
different from vested interest in the property. The court opined
that if this distinction is properly understood, there will be
absolutely no difficulty in answering the question arising in this
case. The court ruled that the property was given to the defendant
by the plaintiff for her life without any condition attaching thereto.
The plaintiff cannot recover possession of the property from his
wife during her life time.

These agreements are gaining currency in both Muslim
communities’” and Muslim Governments.”® It is even hoped that

""The inclusion of stipulations in marriage contract is discussed by many
Muslims today as the best way to protect women’s rights within
marriage. In majority -Muslim societies, current legal codes determine
how stipulations will be enforced. Supra note 73

78General notions that an prenuptial agreement restraining husband from
contract another marriage during the continuance of the present
marriage is against Quranic text provided in Chapter 4 verse 129
allowing Muslim husband to marry “two or three or four women but
ask them to have single wife if they fear they cannot treat them all with
equal fairness. In Muslim Countries Polygamy has been prohibited. In
Turkey polygamy has been outlawed in 1926. In Tunisa, prohibits
plurality of wives. Algeria allows polygamy with certain stringent
conditions, including consent of wife to second marriage. In Morocco,
prenuptial agreement disallowing the man to take another wife is
binding on him. In Somalia, a man can contract another marriage only
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the pre-nupes will empower Muslim women and love, kindness
and mercy for spouse emphasised in Islam will become a reality.”
In England Muslim Institute Trustee re-launched new Muslim
Marriage Contract which contains stipulation that can be equated
with pre-nuptial agreements.®

Section 40 of the Divorce Act, 1869 (one of the personal law codes
that deals with the marriages involving Christian partners) allows
District Court to examine the presence of ante-nuptial or post-
nuptial agreements before making any decision on the dissolution
of a marriage. The State of Goa is the only State in India that has
Uniform Civil Code in place (on the lines of the Portuguese Civil
Code, 1867). This Code makes a provision for prenuptial
agreements under family law for distribution of property between
the marriage partners.

The Parsi Marriage and Divorce Act, 1936 provides provision for
dissolution of marriage as well as remarriage. The marriage is not
considered sacrosanct and permanent union the way Hindu
marriage is considered under old Hindu testaments.

6. Right to Leave alone: A Negative Fundamental Right

Indian constitution is the culmination of scarifies given for long
fought battle for independence and represents aspirations and
dreams of mass population. Understandably, constitution is
considered as a sacred and revered document. In the initial years

for specified reasons. In Iraq and Syria has to give legal justification and
has to show financial capacity to the satisfaction of the court for
getting permission for second marriage. In Egypt wife has to be
informed about the second marriage of her husband and she is free to
take divorce from her husband and the same is true about Bahrain and
Jordan. See Ajaz Ashraf, As Supreme Court decided on banning
polygamy, a look at how Muslim Countries deal with practice,
google.com/ amp.scroll.in. Last visited on 03-01-2021

7Tehmina Kazi, The Guardian, 8th July, 2011 last visited on 03-01-2021

8The main features include removing the requirement of wali (marriage
guardian) for bride who is an adult, can make up her own mind about
whom to marry; enabling the wife to initiate divorce and retain all her
financial rights agreed in the marriage contract.
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of post-independence, importation of any concept for
constitutional interpretation was considered as good as blasphemy
and this is the reasons that even concepts like “reasonableness” or
“due process” were out-rightly rejected in A K Goplan®! because
these concepts were not expressly mentioned in the constitutional
letters and were not representing the then understood
constitutionalism. This unconditional allegiance to constitutional
letters continued in M.P Shrama®? and Kharak Singh®® where nine
and six judge benches, respectively could not locate ‘right to
privacy’ in the provisions of constitution only because it was not
expressly mentioned. It took more than a quarter century to Indian
courts, after independence, to come out of the shackles of blind
following. The fundamental reasoning of A K Goplan was
overturned by eleven judge bench in Rustom Cavasjee Cooper.?*
Comparatively, smaller bench in Govbind®*® declared right to
privacy as a fundamental right and then the minority opinion
expressed by J. Suba Rao in Kharak Sing was specifically approved
in Maneka Gandhi®. This was followed by two successive
judgments in R Rajagopa®” and PUCL® upholding right to privacy.
The ratio of these judgements was doubted on the ground that
decisions in these cases were handed down by the benches
smaller in number than that of the benches which decided M.P
Shramaand Kharak Singh (supra).

K.S Puttaswamy v Union of India®® marks a watershed in the
privacy jurisprudence in many respects. This authoritative

81AIR 1950 SC 27

82AIR 1954 SC300

83AIR 1963 SC1295

84AIR (1970) 1S5C24

85(1975) 2 SCC148

86(1978) | SCC 248

87(1994) 6 SCC 632 see also Joginder Kumar v. State of U.P. [(1994) 4 SCC
260

88(1997) 1SSC 301 See also State of Maharashtra v. Bharat Shanti Lal Shah
[(2008) 13 SCC 5]

89(2017) 10 SCC1
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judgment was handed down by nine judge bench. This judgment
has specifically overruled M.P Shrama and Kharak Singh (supra)
and has extended privacy protection to cyberspace as well by
coining new phrase of “informational privacy”. These judgments
have laid down foundation of privacy right which can be called in
the language of jurisprudence a negative right.*® This fundamental
right to privacy secures “right to leave alone” so far as external
interference is prevented. This fundamental right, like other such
rights, is not absolute but is limited by due process of law. This
“right to leave alone” being a negative right will preclude any
external interfere to the parties who have executed any contract
by their free will so long it stands the scrutiny of relevant laws. On
this analogy, prenuptial contracts fall on the core of “right to leave
alone” and without external interference and there cannot be any
general rule against the validity of prenuptial agreements.

7. Right to Choose: A Positive Fundamental Right
The “honour killings”! in India have assumed menacing
proportions like other countries.® The courts have denounced

“In the case of negative right s, the relation between the subject and
object is immediate. There is no necessity of outside help. All that is
required is that others should refrain from interfering. See Fitzgerald,
P. J. (ed.) Salmond on Jurisprudence, 12th Edn., Sweet and Maxwell,
London, 2013 (Indian reprint) P43.

9n the words of the Supreme Court: We sometimes hear of “honour”
killings of such persons who undergo inter-caste or inter- religious
marriage of their own free will. There is nothing honourable in such
killings, and in fact they are nothing but barbaric and shameful acts of
murder committed by brutal, feudal-minded persons who deserve
harsh punishment. see Lata Singh v. State of UP and another (2006) 5
SCC 475

9%The report of the Special Rapporteur to U.N. of the year 2002
concerning cultural practices in the family that are violent towards
women indicated that honour killings had been reported in Jordon,
Lebanon, Morocco, Pakistan, United Arab Republic, Turkey, Yemen and
other Persian Gulf countries and that they had also taken place in
western countries such as France, Germany and U.K. mostly within
migrant communities.
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these inhuman practices and have laid much emphasis on adult
persons inherent right to choose®. In K.S Puttaswamy, the
Supreme Court took a leap forward and made it clear that the
“right to privacy” is not simply the “right to be left alone”, but it
has travelled far beyond that initial concept. It now incorporates
the ideas of spatial privacy, and decisional privacy or privacy of
choice®. Dipak Misra, CJI in Shakti Vahini v Union of India and
Ors* held that “assertion of choice is an in-separable facet of
liberty and dignity. Reconfirming this legal stand, Justice S.K Koul
of the Supreme Court in a recent judgement of Laxmibai
Chandaragi v. State of Karnataka®® held that the choice of an
individual is inextricable part of dignity, for dignity cannot be
thought of where there is erosion of choice.

https://daccess-ods.un.org/tmp/53253.3228397369.html

93See Shakti Vahini v. Union of India and Ors 7(2018) 7 SCC 192 8AIR 2018
SC 1933 Where the Supreme Court held that “The choice of an
individual is an inextricable part of dignity. for dignity’ cannot be
thought of where there is erosion of choice...When two adults marry
out of their volition, they choose their path; they consummate their
relationship; they feel that it is their goal and they have the right to do
so. And it can unequivocally be stated that they have the right and any
infringement of the said right is a constitutional violation.” and in
Shafin Jahan v. Asokan K.M, it has been clearly recognized that an
individual’s exercise of choice in choosing a partner is a feature of
dignity and, therefore, it is protected under Articles 19 and 21 of the
Constitution: 2018 (5) SCALE 422 In Anuj Garg v. Hotel Assn. of India
[(2008) 3 SCC 1] (SCC p. 15, paras 34-35), it was held that personal
autonomy includes both the negative right of not to be subject to
interference by others and the positive right of individuals to make
decisions about their life to express themselves and to choose which
activities to take part .

94K.S. Puttaswamy & Anr. v. Union of India &Ors., (2017) 10 SCC 1

BWrit Petition (Civil) NO. 231 OF 2010 decided on 27 March, 2018 see
also National Legal Services Authority v Union of India 145 (“NALSA”)

%WP (Criminal) No. 359/202, decided on 08.02.2021
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Dwelling on the meaning of autonomy of individuals, Ackermann J
of South African Supreme Court in National Coalition for Gay and
Lesbian Equality v. Minister of Justice®” lucidly observed:
“Autonomy must mean far more than the right to
occupy an envelope of space in which a socially
detached individual can act freely from
interference by the state. What is crucial is the
nature of the activity, not its site. While
recognising the unique worth of each person, the
Constitution does not presuppose that a holder of
rights is as an isolated, lonely and abstract figure
possessing a disembodied and socially
disconnected self. It acknowledges that people live
in their bodies, their communities, their cultures,
their places and their times. ... It is not for the
state to choose or to arrange the choice.”
The positive right to privacy entails an obligation of states to
remove obstacles for an autonomous shaping of individual
identities.?®
The Law Commission of India has shown eagerness to sail with the
wind of change by observing in its 242 Report as follows:
“4.1 The autonomy of every person in matters
concerning oneself — a free and willing creator of
one’s own choices and decisions, is now central to
all thinking on community order and organization.
Needless to emphasize that such autonomy with
its manifold dimensions is a constitutionally
protected value and is central to an open society
and civilized order. Duly secured individual
autonomy, exercised on informed understanding
of the values integral to one’s well being is deeply
connected to a free social order. Coercion against

971999 (1) SA 6 (CC) 275 PART K
%Anna Jonsson Cornell, “Right to Privacy”, Max Planck Encyclopaedia of
Comparative Constitutional Law PART Q
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individual autonomy will then become least
necessary.”%

In a recent decision of the Allahabad High Court in Smt. Safiya
Sultana Thru. Husband Abhishek Kumar Pandey and anr v. State of
U.P. Thru. Secy. Home, Lko. & Ors. %, J. Chaduhary sounded a
word of caution by holding that it would be imprudent and
unethical to force the present generation living with its current
needs and expectations to follow the customs and traditions
adopted by a generation living nearly 150 years back for its social
needs and circumstances, which violates fundamental rights
recognized by the courts of the day.

Individual’s autonomy is integral to right to privacy and cannot be
viewed differently, except that it is a positive right enabling an
individual to make choice and decide by his own free will how best
he/she can serve his interest. The right to autonomy gets coloured
when there is an external interference, be it that of a state or of
any Individual. The prenuptial agreements derive strength from
the doctrines of ‘right to leave alone’ and ‘right of autonomy in
choice’. When the two adults are by their free will without any
fraud or force scripting their destiny through prenups, they are
exercising their right of autonomy and are praying that they be left
alone in exercise of their free choice. Right to privacy and right to
choose are now undeniably fundamental rights and there cannot
be any blanket ban in the exercise of these rights. It is made clear
here that by this reasoning the prenuptial agreements are not
elevated to the status of fundamental rights. Nevertheless, they
have roots in fundamental rights and thus cannot be per se
declared invalid. To declare these agreements out rightly invalid
without screening them through the lens of relevant laws would
tantamount to denial of exercise of one’s autonomy right. Even
otherwise, when a sane adult can choose by his / her free will his /

99242nd Report submitted by the Law Commission of India, namely,
“Prevention of Interference with the Freedom of Matrimonial Alliances
(in the name of Honour and Tradition): A Suggested Legal Framework”
100Habeas Corpus No. - 16907 of 2020 decided on 12-01-21
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her partner by exercising right of autonomy, why he/she cannot
choose terms and conditions governing that marriage by exercising
right of autonomy which do not in any way contradict the
prescribed requirements of law?

8. Special Marriages Act, 1954

The Special Marriages Act is the most modern legislation
facilitating marriages between the two consenting couples of any
faith, caste or creed subject to conditions mentioned therein. 1%
This Act attempts to mitigate the rigour of personal laws of the
adult couple who want to solemnise their marriage without the
conflicting religious rituals but have documentary proof in the
form of registration. It was proposed in a meeting of the
stakeholders with the Union Women and Child Development
Ministry to amend the Special Marriage Act to allow prenuptial
agreements to be registered if a couple wants their rights to be
pre-determined before marriage. There was, however, no such
commitment from the Government side.?

1015ection 4. Conditions relating to solemnization of special marriages. -
Notwithstanding anything contained in any other law for the time
being in force relating to the solemnization of marriages, a marriage
between any two persons may be solemnized under this Act, if at the
time of the marriage the following conditions are fulfilled, namely:—
(a) neither party has a spouse living; 3 [(b) neither party— (i) is
incapable of giving a valid consent to it in consequence of unsoundness
of mind; or (ii) though capable of giving a valid consent, has been
suffering from mental disorder of such a kind or to such an extent as to
be unfit for marriage and the procreation of children; or (iii) has been
subject to recurrent attacks of insanity 4 * * *;] (c) the male has
completed the age of twenty-one years and the female the age of
eighteen years; 5 [(d) the parties are not within the degrees of
prohibited relationship: Provided that where a custom governing at
least one of the parties permits of a marriage between them, such
marriage may be solemnized, notwithstanding that they are within the
degrees of prohibited relationship;

10241t js too early to reach a conclusion on this matter. One of the
suggestions given was to amend the Special Marriage Act to allow
prenuptial agreements to be registered if a couple wants their rights to
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This suggestion is not only devoid of any merit but it is bound to
raise many more issues. First, there is a mistaken belief that
prenuptial agreements are not legally valid®. As discussed above,
there is no blanket prohibition for executing prenuptial
agreements and to hold otherwise will amount to denial of
exercise of fundamental right to autonomy. Second, the Special
Marriages Act is not free from criticism. It is not that all marriages
are contracted under this Act!® and to bring prenuptial
agreements under the banner of this Act would be viewed with
great circumspect, especial by the communities that are against
the adoption of Uniform Civil Code. Third, a large number of
marriage partners will be left out by this move, who wish to have
prenups but at the same time would like to have their marriages
celebrated with traditions and religious fervour and not under the
Special Marriages Act. Fourth, there is no added advantage of ease
or enforceability in integrating prenups with Special Marriages Act.
Fifth, there is no need to amend Special Marriages Act for paving
way for registration of Penups as the Registration Act is in force for
the parties interested in registering their contracts.

9. Applicability of Registration Act to Prenups

The stakeholders in a meeting with the Union Women and Child
Development Ministry'® mooted a proposal for amendment of the
Special Marriages Act for facilitating registration of the Prenups,
ighoring the Registration Act, 1908. This later Act, broadly

be pre-determined before marriage. We will have to assess its
feasibility,” https://www.hindustantimes.com/india-news/too-early-to-
give-prenuptial-agreement-legal-backing-govt/story-
1AK9s40UMRT6eGdKtDghYM.html Updated: Mar 26, 2018, 23:07

103 |bid

104 Allahabad High Court observed that only fewer numbers of marriages
are taking place under the special Harringss Act, 1954 Supra note 100

105 Sypra note 102

106 Section 10 reads: All agreements are contracts if they are made by the
free consent of parties competent to contract for a lawful
consideration and with a lawful object, and are not hereby expressly
declared to be void
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speaking, makes registration of some documents compulsory and
some optional. Section 17 provides a long list of documents which
have to be compulsorily registered. Section 18 makes registration
of listed documents optional. Clause (f) of section 18 is a residual
clause which expressly provides that all other documents which
are not required to be registered under section 17 can also be
registered. The registration of documents not falling under section
17 is optional and parties are free to get them registered. There is
no bar of registration of any document and registration of pre-
nuptial agreement is possible under the Registration Act. There is
no need to amend any law for facilitating registration of prenuptial
agreements for their record and proof in case of dispute of the
parties.

10. Scope of Prenups in the Indian Contract Act

The Indian Contract Act, 1872 is a mother legislation from which all
contracts derive their validity. The contractual capacity of women
has been recognized by the Indian Contract Act by making
conditions of a valid contract gender neutral. This Act lays down
minimum requirements for a contract to satisfy'® so as to be
enforceable by law which includes (a) free consent of the parties
(b) parties competent to contract (c) lawful consideration and (d)
lawful object and declares that every person is competent to
contract who is of the age of majority according to law to which he
is subject, and who is of sound mind, and is not disqualified from
contracting by any law to which he is subject.1%”

These requirements equally apply to pre-nuptial agreements and
when these requirements are satisfied in a given prenup, it is valid
and binding upon the parties. The first condition to satisfy is the
free consent of the parties and the consent is said to be free when

1065ection 10 reads: All agreements are contracts if they are made by the
free consent of parties competent to contract for a lawful
consideration and with a lawful object, and are not hereby expressly
declared to be void

107Section 11 of the Indian Contract.
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it is free from coercion, fraud, undue influence, misrepresentation
and mistake.’®® These expressions have been explained by the
courts from time to time and have now well settled meaning free
from any ambiguity. The second condition is that the parties must
be competent to contract. Section 3 of the Indian majority Act,
1875 provides that a every person domiciled in India shall be
deemed to have attained his majority when he shall have
completed his age of 18 years and not before. However, in case of
a minor for whose person or property or both a guardian has been
appointed by a court, or of whose property the superintendence is
assumed by a court of wards, before the minor has attained the
age of eighteen years, when he has completed age of 21 years.
This provision is not in harmony® with Section 60(1) of the Indian
Christian Marriage Act, 1872; Section 3(1)(c) of the Parsi Marriage
and Divorce Act, 1936°; Section 4(c) of the Special Marriage Act,
1954; Section 5(iii) of the Hindu Marriage Act, 1955; Section 2(a) of
the Prohibition of Child Marriage Act, 2006. In all these
enactments, the marriageable age for male is 21 years and for
female 18 years and in case of Muslim Law it is the age of puberty
that is considered as an age for valid marriage.

Where marriage partners satisfy both these Acts, (Indian Contract
Act and the Act Governing their marriage) the prenuptial
agreement executed by them is valid, subject to the satisfaction of

108 section 13 of the Indian Contract Act

109Two petitions have been filed in Rajasthan and Delhi High Courts about
this age difference between male and female and now another petition
has been filed before the apex court for common order on the ground
that while men are permitted to get married at the age of 21, women
are married when they are just 18. The distinction is based on
patriarchal stereotypes, has no scientific backing, perpetrates de jure
and de facto inequality against women, and goes completely against
the global trends.

https://www.indialegallive.com/constitutional-law-news/supreme-court-
news/uniform-marriage-age-supreme-court-ashwini-kumar-upadhyay/
last visited on 02-02-21

110This Act declares marriage between the parties below than the
prescribed age is not valid .
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other conditions. The question arises about the male who is below
21 years of age and has entered into marriage contract with pre-
nuptial agreement. Will this prenuptial agreement be valid? The
Indian Contract Act will become a general Act as against the
enactments governing personal laws. In such cases, the validity of
prenuptial agreement has to be determined on the basis of the
personal laws in addition to Indian Contract Act. Pertinently, all
these enactments, accept Parsi Act!!!, either prevent or punish
solemnizing of marriage below the prescribed age but does not
declare it void or illegal and underage marriages are irregular
under Muslim Law and child begotten out of this wedlock is
legitimate. It can be argued that when the marriage itself is not
void so should not be any contract incidental to it (prenups)
However, there may be still an argument that a prenuptial
agreement relating to marriage that is in contravention of the Act
be not considered as valid as it implies or defeats provisions of
law. This may hold true for prenuptial agreements only and not for
post nuptial agreements because in the latter case the marriage is
already contracted and only then post-nuptial agreement is
executed. It can be further argued that the prenup in such case will
not be for facilitating ‘child marriage’ but as usual to address post
marital issues.

The third condition for the validity of a contract is that
consideration or object must be lawful and it is declared so unless
it is forbidden by law; or is of such a nature that, if permitted, it
would defeat the provisions of any law; or is fraudulent; or
involves or implies injury to the person or property of another; or
the court regards it as immoral or opposed to public policy.!?

The doctrine of public policy has been discussed above in detail.
The changing nature of morality as a ground for vitiating validity of
the contract is in no way different from public policy doctrine. The
legal position that contracts contra bonos mores----contrary to

11See Section 3 of the Parsi Marriage and Divorce Act, 1936 which
declares under age marriages invalid
1125action 23 of the Indian Contract Act
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good morals are void was confined to sexual immorality. Today,
courts may not like to adopt this traditional approach involving
extra marital cohabitation'’?, especially in a situation when the
Supreme Court of India has already declared sections 497 and
198(2) of IPC and Cr. PC, respectively relating to adultery as
unconstitutional'’* and has legalized live in relationships!*® and
same sex marriages and declared section 377 of IPC
unconstitutional’® which is now gaining acceptance in the
117 In the words of an Australian Judge, “the social
judgments of today upon matters of immorality are as different
from those of the last century as is the bikini from the bustle.”**®

The analysis of these requirements (Section 10) would reveal that
there is no law in India expressly forbidding prenuptial contracts.
Initially, the prenups were disallowed by the courts on the plea
that these agreements either are providing provision for divorce or
encourage it that defeats Hindu law on marriage which considers
marriage a permanent union. As discussed above, all the personal
laws including the Hindu Marriage Act, 1955'*° as well as Special
Marriage Act, 1954!%° provide now provisions for divorce and
remarriage so this objection to prenups is now no more valid. The
other above enlisted requirements cannot be said as laying any
general rule of prohibition but have to be applied to a given
prenuptial agreement and then to decide on case-to-case basis.
For instance: A prenuptial agreement to have property raised after
marriage in joint name of the couple is valid but a contract

community

113pwyer (1977) 93 LQR 386

114joseph Shine v. Union of India, 2018 SCC OnLine SC 1676.

115See for instance: S. Khushboo v. Kanniammal (2010) 5 SCC 600.;
Revanasiddappa v. Mallikarjun (2011) 11 SCC 1 :(2011) 2 UJ 1342;
Madan Mohan Singh v. Rajni Kant,(2010) 9 SCC 209.

118Navtej Singh Johar v. Union of India, Writ Petition (Criminal) no. 76 of
2016 decided on September, 2018

Whttps://en.wikipedia.org/wiki/LGBT_rights_in_India#cite_note-delhi-12

118per Stable J. Andrews v. Parker (1973) Qd R93, 104

1195ections 10 and 13

1205ections 27 and 28
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between couple not to procreate child or girl child*lis against
public policy and morality. Similarly, a Hindu couple agreeing that
husband can live bigamous life or a dispute between them cannot
be taken to any court of law will be declared against public policy.

This is the reason that the English Supreme Court in Radmacher v.
Granatino®?, held that the prenuptial agreements are binding
agreements and the apex court on the basis of section 34 of
Matrimonial Cases Act, 1973 held that the award of maintenance
by court cannot be ousted but that will not render financial

arrangements void or unenforceable?,

11. Status of Prenuptial Agreements in the Indian Contract Act
The Common Law did not insist on intention as a separate
condition for creating the legal relationship until 19th Century!?
but it is now well settled in England that an agreement will not be
enforceable unless it can be reasonably read as having been made
in contemplation of legal consequences'®. This is the reason that
family arrangements were not enforced in England for want of
required intention?®. Bankes L J went a step ahead by holding that
it follows as matter of course that the parties in case of
arrangements regulating social relations do not intend legal
consequences to follow and it equally follows as matter of course
that in regulating business relations the parties intend legal
consequences to follow.?’

English authors have not shown unanimity on the separate

121Eyen this may not be considered against public policy in future. For
instance, where marriage partners were having children during their
live-in relationship and subsequently decided to formally marry and
sign a prenup containing one of stipulations that they will not have
now any child.

122 (2010) UKSC42, (2011) 1AC 534 P.52

123 sytton v.Sutton (1984) Ch.14

124 Simpson (1975) 91LQR 247, 263-5

125 Anson’s Law of Contract, (29th Ed. 2010) P.74

126 Balfour v. Balfour (1919) 2 KB 571

127McGregore v. McGregor (1888) 21QBD 424
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requirement of intention for enforcing a family contract. Williston
has contended that the Common Law does not require any
positive intention to create a legal obligation as an element of
contract and that deliberate promise seriously made is enforced
irrespective of the promisor’s view regarding his legal liability?.
Anson believes that this view point of Williston, though,
commands respect, yet there are difficulties in the way of its
acceptance'?, After giving cogent reasons, the learned author
concludes that an intention to create legal relation is essential to
the formation of a contract in English Law and in approval cites
Radmacher v. Granatino® wherein the English Supreme court
took the view that pre-nuptial agreements are enforceable by law.
Cheshire and Fifoot have lent their support to the opinion of
Williston not only as emanating from a distinguished American
jurist, but as illuminating the whole subject.3!

India, being traditional aligned to Common Law jurisdiction, it has
absorbed influence of Common Law principles in the judgments
pronounced by the constitutional courts from time to time. The
apex court in CWT v. Abdul Hussain®*, has expressed its
reservation about the need of this separate requirement of
intention to create enforceable contract and endorsed Williston by
accepting that it was a necessity of those systems where
consideration was not a requisite of enforceability. This academic
debate aside, prenups cannot be called as ‘claptraps’ as held by
the apex court in India with reference to promises made on loud
speakers.’*3but they are serious stipulations between the parties
who are either tied or to be tied in a marriage bond that would
form their charter for their marital relations that have to sail
through thick and thin. Much water has flown in river Thamas
since family relations were considered bereft of legal validity.

128 Williston on Contracts Vol. 1 para 21

129 Sypra note 124 P. 75

130 (2010)UKSC42

131 Cheshire and Fifoots Law of Contract 97 (10th Ed.)
132 (1988) 3 SCC 562,569

133Banwari Lal v Sukhdarshan Dayal, (1973) 1 SCC 294
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Today is an era of gender equality not only in terms of resource
distribution but also in terms of capacity to contract and to work
independently as well as autonomously. Today, family relations
executed through prenups are well thought out arrangements to
meet out any foreseeable eventuality.

There is no express provision in the Indian contract Act that makes
prenuptial agreements unenforceable. These agreements are not
in any way different from the general agreements that are covered
under the Indian Contract Act and their validity has to be
determined on the basis of their subject matter. The prenuptial
agreements will vary in content that will make them either valid or
voidable or void. The agreement to give movable or immovable
property by the husband to his wife or vice-versa for contracting
marriage or for marriage already contracted is valid as in first case
marriage itself is a consideration and in second case a contract
without consideration is valid under section 25(2) when it is made
on account of love and affection. The condition that in case of
dispute no party can approach to the court will be void under
section 28 of the Indian contact. However, to confine jurisdiction
on one court, out of two or more courts, having jurisdiction on the
same matter will be valid.'**The prenuptial agreement cannot be
in derogation of law™** but can be in addition to law.

The stipulations put in a prenuptial contract will determine its
status. A prenuptial contract may be a simple contract that will
take effect immediately, for instance, exchange of gifts or it may
be about the sharing of proceeds of joint investment or joint
property, or a contingent contract that will take effect upon the

134See: Raigarh Jute and Textile Mills Ltd v. New Haryana Transport Co.
(1994)MPLJ 625; Dilip Kumar Ray v. Tata Finance Ltd, AIR 2002 Ori.29;
Shashi Agarwal v. Chairperson Debt Recovery Appellate Tribunal,
Allahabad, AIR 2009 All.189

135 A Prenuptial Agreement in derogation of law can be said to be against
public policy as the law shall be deemed to be embodiment of public
policy. See Mahesh Chandra Dwivede v. State of UP AIR 2009 (NOC)
205 (All.); Chandrasshekar G.Sullad v. Tuheed Co-operative Housing
Society (regd) AIR 2009 (NOC) 264 (Kar)
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happening of some event, for instance, transfer of spouse from the
present place of posting, superannuation, child not born,
separation, divorce, death of any spouse, custody of child, division
of the joint property or assets and liabilities of the couple, alimony,
maintenance, etc.

The prenuptial agreements may be executed either out of bond of
love and affection or when there is discord between the couple
but then they have settled down and out of their respective
experiences have scripted their post nuptial agreement. In both
these cases, parties have consensus d idem. They have coolly
thought over their respective interests in order realise their
paramount interest of marriage or its continuance. Their mindset
will be different from the mindset which they will have at the time
when they will be pitted against each other with a paramount
interest to serve their respective egos.

12. Application of Blue Pencil Rule to Prenups

It is quite possible that prenups may contain many stipulations.
Where all the conditions are in resonance with legal provisions,
prenup is valid like any other contract. Where any condition is
against public policy or morality or has unlawful object and the
rest conform to the prescribed legal requirements, then the
established principles of severance has to be applied to such
prenup. Where it is possible to separate illegal portion of the
contract from the rest of the agreement, the ‘blue pencil rule’ can
be applied which means that severance can be executed when the
part severed can be excluded by running a blue pencil through
it%e, However, it is to be remembered that the illegal promise to
be severed must not form main consideration'®” and should not
alter the agreement.'®®

136Sypra note 124 p.457. The blue pencil can be run through the
illegal/invalid portion of the contract so that it is separated from the
legal portion of the contract which will be then implemented.

137 Carney v. Herbert (1985) 1 AC301

138Kuenigl v. Donnersmarck (1955) 1 QB 515,538
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13. Conclusion

The prenups are gaining popularity and are not now confined to
elite class only. There is a mistaken belief that these agreements
are unenforceable as they are against public policy and
impracticable. Their opposition stems from the wrong notion that
if these prenups are formally legalized they will encourage divorce.
It has been found that the prenups are not different from general
contracts and there is no express or implied provision of law
declaring prenups as unenforceable nor can there be any judicial
ruling declaring as a general rule that these agreements are
invalid. Each agreement has to be tested on the principles of
validity prescribed in the Indian Contract Act and relevant
enactment governing personal laws.

These agreements have roots in the fundamental right of choice
and right to leave alone and cannot be brushed aside by declaring
all prenups unenforceable. They can promote public policy by
giving equal opportunity to marriage partners to get their interests
accommodated in the agreement. They can provide easy solution
to the most contentious issues which take courts years together to
resolve. They can provide in built mechanism of mediation,
arbitration and resolution and thus will further public policy. These
agreements will dissuade parties from pronouncing divorce on
flimsy grounds as both the parties will be on equal footing, instead
of encouraging divorce as is the general notion.
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