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Abstract

There has been a recent debate as to how to counter the problem of
pendency of cases effectively without losing the essence of justice
delivery system. In India, besides Plea Bargaining, compounding of
offences is also possible. The time-tested procedure was always adopted
by the stake holders, instead of the novel Plea Bargaining, which came in
2006. This paper analyses judicial approach to the procedure of Plea
Bargaining, by providing a succinct account of all the major cases related
to Plea Bargaining. The cases pertain to the pre amendment era, a buffer
era and a post amendment era. The fact that there is very less awareness
among the stake holders of the Plea-Bargaining procedure and over
dependency on the compounding of offences that has really shadowed
the utility of the Plea-Bargaining procedure and rendered the positive
views of the judiciary in vain. The paper argues that despite the positive
response from the judiciary, the procedure of Plea bargaining is heavily
under-utilized which indicates towards the requirement of a major
overhaul of the procedure itself.

Keywords: Plea Bargaining, Criminal Law Amendment, Malmath
Committee, Law Commission Report, Mutual Satisfactory Deposition

1. Introduction

In India, since the independence, there is one persistent problem
which is still haunting our justice administration system, i.e.,
pendency of cases. Many techniques have been tried and tested,
but to no avail. The compounding of offences is one of the first and
foremost step towards reducing the pendency of cases but that
also did no wonders.
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Recently, Criminal Procedure Code adopted a novel procedure of
Plea Bargaining, taking cues from several nations which have
somewhat established jurisprudence on the subject, one of that is
United States of America. The article without delving into the
depths of Plea Bargaining, shall purely reflect on the judicial
pronouncements and the views of the Judiciary regarding the Plea
Bargaining. The model of Plea Bargaining, though a successful
procedure in itself in the United States and has an astounding rate
of success, has got little or dismal progress in India. The judiciary in
the United States was almost against such a bargaining procedure,
where the convicts would get some sort of benefit, eventually
advocated for it owing to the rising number of cases. Somewhat
same was the scenario in India that due to the inherent drawbacks
with the procedure and the concept of Plea Bargaining, it was
heavily criticized by the Judiciary to the extent that no one really
expected that it could be a part of the Criminal Procedure Code.
But, owing to the lingering problem of pendency of cases, the
legislature had to yield to the recommendations of the Law
Commission of India to bring a model of Plea Bargaining in India
“tailored’ exclusively for the Indian conditions.

The amendment was brought in 2006 and the Plea Bargaining
became part of the criminal justice system. It has been more than
a decade, but the problem of pendency of cases persists and the
plea bargaining has not brought any appreciable change. The
paper elaborates the views of the judiciary in the pre amendment
phase, and then how the ground was created for making
amendment and analyses the approach adopted by the judiciary in
an attempt to make plea bargaining in India successful.

The conclusion includes some suggestions in brief as to how to
make the Plea-Bargaining procedure in India at par with the United
States model without losing the humanistic approach, i.e., victim’s
participation in the administration of justice.

2. Scenario before the Advent of Plea Bargaining in India
Before the advent of plea bargaining in the Indian legal system in
2005, the attitude of courts was not accommodative of plea
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bargaining and in a number of judgments, it was considered
against the public interest and even in violation of fundamental
rights. In some of the cases, plea bargaining was considered
against the fundamental principles of the law and the justice and
has even been termed illegal and in complete defiance of the
instructions and guidelines of the Supreme Court. The Higher
Judiciary, in general, has not liked the idea of reducing the
sentence to the extent that it is even less than the minimum
prescribed sentence for the offence for which the accused has
pleaded guilty. Most of the judgments of pre-2005 period have
considered plea bargaining in violation of Article 21 of the
Constitution.

Some of the cases reported below clearly indicate the attitude of
the Indian judiciary towards plea bargaining in the pre-2005
period.

a) In Madanlal Ram Chandra Daga v. State of Maharashtra?, the
Supreme Court of India observed that, in our opinion, it is
very wrong for a court to enter into a bargain of this
character. Offences should be tried and punished according
to the guilt of the accused. If the court thinks that leniency
can be shown on the facts of the case it may impose a lighter
sentence. But the Court should never be a party to a bargain
by which money is recovered for the complainant through
their agency. We do not approve of the action adopted by the
High Court.

b) In Murlidhar Meghraj Loya v. State of Maharashtra® (1976),
on the other hand, the apex court made the observations that
the plea bargaining belongs to American system which does
not have a place in our criminal justice system and that it
does not seem logical that a tripartite agreement is arrived at
with the sole motive that the accused gets a lenient
punishment.

11968 3 SCR 34 (at p.39) : AIR 1968 SC 1267 at P.1270: 1968 Criminal Law
Journal 1469 at P. 1472.
2 AIR 1976 SC 1929.
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c)

In Kasambhai Abdul rehmanbhai Sheikh etc. v. State of
Gujarat’(1980), the accused was convicted under S 16(1) (a)
(i) read with section 7 of the Prevention of Food Adulteration
Act-1954 by the Magistrate on the basis of plea bargaining
and he was imprisoned till the rising of court and a nominal
fine. The High Court in suo moto proceeding enhanced the
sentence to 3 months imprisonment and fine X 500/-. That
order of the High Court was challenged in the Supreme Court
of India which held that plea bargaining is contrary to public
policy to allow a plea of guilty in exchange of a lighter
punishment and that plea bargaining is unreasonable, unfair,
unjust and in violation of the ambit of Article 21 of the
Constitution. The Court said that the leniency in punishing the
accused would encourage corruption and conspiracy and
contribute to lowering the standard of justice. The Court held
the conviction based on Plea Bargaining illegal and
unconstitutional.

In Kachhia Patel Shantilal Koderlal v. State of Gujarat* (1980),
The Supreme Court characterized Plea Bargaining as a
practice that encourages corruption and opined it as
unethical as it can force innocents to accept guilt just to get
rid of agonizing court trials. The expensive trial could easily be
done away with by Plea Bargaining and secondly Judges may
hold innocents as guilty owing to this faulty nature of the
procedure and also let off the convicts with lighter
punishments.

In Hussainara Khatoon & Others (I) v. Home Secretary, State
of Bihar’ (1979), the Court highlighted the importance of
having a reasonably expeditious trial procedure which should
be fair and just. In reference to the situation being faced by
undertrials in country the court stressed upon that not having

3 AIR 1980 SC 854.
41980 Criminal Law Journal 553.
51979 AIR 1369, 1979 SCR (3) 532.
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g)

a trial procedure which is quick, fair and reasonable is falling
foul of Article 21.

In Ganeshmal Jashraj v. Government of Gujarat®, the Supreme
Court had set aside the order of the High Court which had
enhanced the sentence pronounced by the Magistrate on
conviction under Prevention of Food Adulteration Act, 1954.
The High Court enhanced the sentence citing the reason that
the sentence does not fall in line with the punishment
provided in the Act itself. The Supreme Court negated the
High Court owing to the reason that when Plea Bargain has
been entered into then evidences becomes less significant
and the admission of guilt takes the centre stage.

In Thippaswamy v. State of Karnataka’ (1983), the court held
it to be in violation of Article 21 if an accused is lured to admit
guilty on promise of handing over lighter punishment. The
court of revision or appeal and the trial court should act in
the best interest of justice dispensation.

Kirpal Singh v. State of Haryana® (1999) involved IPC sections
392 and 397 with provision for a minimum punishment of 7
years of rigorous imprisonment. It was held that the system
of Plea Bargaining is in violation Article 21 as none of the High
Court or Trial courts have power to ignore the minimum
prescribed punishment as rule according to the one provided
in Plea Bargaining scheme.

In State of U.P. v. Chandrika® (2000), the constitutionality of
plea bargaining was evaluated by the Supreme Court in
context of Article 21 of the Constitution of India and it was
observed that plea bargaining was against public policy under
the criminal justice system of India. The Court was of the view
that the concept of negotiated settlement had no place in

61980 AIR 264, 1980 SCR (1)1114.

AIR 1983 SC 747, 1983 Cri. LJ 1271, (1983) 1 SCC 194.
8(1999) Cri. LJ. 5031, (1999) 5 SCC 649.

°(2000) Cri. LJ. 384.
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criminal justice and this method of short circuiting the
conventional trial procedure need not be encouraged at all.

In State of U.P. v. Nasruddin®® (2000), a case under section
304 IPC, the apex court expressed views against plea
bargaining in context of the quantum of sentence and held
that the sentence awarded was not permissible under the
law.

Some High Court judgments with reference to matters related to
plea bargaining may also be mentioned.

a)

In V.K. Bhatt, Provident Fund v. Aryodaya Ginning Mills
Limited*:, the court deplored the implementation of plea
bargain by lower judiciary and observed that the law and the
justice have not been given due consideration in the matter
of the statutory minimum sentence in total defiance of High
Courts and the Supreme Court which have repeatedly
denounced plea bargaining.

In State of Gujarat v. Tha. Somaji Jamaji*?> again the court
denounced the practice of plea bargain and stated the same
as illegal. It was stated that the impugned orders of sentence
were illegal and perverse and suffers from the patent vice of
the plea bargaining.

In State of Karnataka v. Benoy Thomas'?, a unique
judgement whereby in appeal by the State, the High Court
upheld the fine imposed and also handed over a rigorous
imprisonment of one year for the convicted for not opting to
challenge the charge against him but opting for Plea
Bargaining. The reason dominated in the minds of Judges
was once again the practice of Plea Bargaining being in
violation with Article 21.

10(2000) Cri. L. 4996.

111996 (2) Gujarat Law Reporter 38.
121994 Cri. LJ 3458.

13 Indian Law Review 1997 Karnataka 186.
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3. Preparing the Ground for Plea Bargaining
Although plea bargaining was introduced in the Indian legal system
in 2005 through a Criminal Law Amendment Act, it was 37 years
earlier in 1968 when probably for the first time bargaining for
leniency in sentence in exchange of pleading guilty was argued in
the Supreme Court of India. Justice M. Hidayatullah delivered the
judgment in Madanlal Ram Chandra Daga v. State of Maharashtra
and observed that

“punishment should be according to the guilt of

accused deduced after the trial and not based on

bargains. Rejecting the very concept of plea

bargaining, the judgment advised the High Court

concerned for desisting from becoming a party to

plea agreement.” 4
Subsequently, there were a number of cases, as mentioned above,
but the stand of the Supreme Court remained unchanged and it
practically refused to accept the validity of the concept of plea
bargaining in the Indian criminal justice system on grounds of
legality, public policy and constitutionality.
From the Government’s side, the first serious attempt for
incorporating plea bargaining in the Indian legal system was in
1991 when the Law Commission of India submitted its 142"
Report!® to the Government making strong recommendation for
introducing plea bargaining. This report, at the outset, mentions
shortcomings of the Indian legal system, such as; common delays
of 3 to 4 years in disposal of criminal trials, appeals taking 5 to 8
years to be decided in High Courts and undertrials being in prisons
for a period of 5 to 8 years. The report, on grounds mentioned
above, has recommended introduction of plea bargaining as a
mitigating measure for bringing efficiency in the administration of

141968 3 SCR 34 (p.39): AIR 1968 SC 1267 at P.1270

5Law Commission of India, 142nd Report on Concessional Treatment for
Offenders who on Their initiative choose to Plead Guilty without any
Bargaining (1991) http://lawcommissionofindia.nic.in/101-
169/report142.pdf, last accessed on 3rd August, 2020
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criminal justice system and in this context has given example of
outstanding success of plea bargaining in USA and
recommendations of the Canadian Law Commission which also
had favoured introduction of plea bargaining in Canada. This
Report further says that there is a scope of introducing plea
bargaining in India as in offences related to Cr.PC sections 206(1),
206(3) and section 208(1) of Motor Vehicle Act-1988, pleading
guilty in exchange of a lighter sentence or fine is permissible
though there are no provisions of any negotiations for making the
accused plead guilty.
Most significant recommendation of the report is about the
competent authorities for handling plea bargaining cases. For
offences with provision of punishment of less than 7 vyears
imprisonment, Metropolitan Magistrates or Magistrates of First
Class may be designated as the Plea Judges. For offences with
punishment of 7 years or more, the competent authority would be
empowered to constitute a committee comprising two retired
judges of High Court appointed by the concerned State
Government in consultation with the High Court.
Recommendations of the 142" Report were reiterated in the 154"
Report of the Law Commission'® submitted to the Government in
1996 in which plea bargaining has been discussed in Chapter XIII.
That the 154" Report is in total agreement with the earlier 142™
Report is clearly indicated by the statement that “the justification
for introducing plea bargaining cannot be expressed any better
than what the Twelfth Law Commission in its 142" Report had
already done.”
The report further says that,

“We recommend that the concept may be made

applicable as an experimental measure to offences

which are liable for punishment with

%law Commission of India, 154th Report on The Code of Criminal
Procedure, 1973 (Act no. 2 of 1974), 1996
http://lawcommissionofindia.nic.in/101-169/index101-169.htm,  last
accessed on 3rd August, 2020
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imprisonment of less than 7 years and/or fine,

including the offences covered by section 320

Cr.PC. Plea bargaining can also be in respect of the

nature and gravity of offence and the quantum of

punishment.”
The Malimath Committee'’ referred to the 142" report and
enumerated various advantages of introducing plea bargaining in
the Indian criminal justice system, such as; speedy trial, minimising
litigation cost, and dispensing off anxiety which one develops due
to prolonged trials. Further, it would provide a new life to the
accused after undergoing a shorter sentence. The Malimath
Committee in its report mentions that the Committee was
substantially in agreement with the views and recommendations
of the Law Commission in its 142" and 154 reports for promoting
settlement of criminal cases without trial. However, the
Committee expressed the view that in addition to the offences
prescribed in the Code as compoundable with or without the order
of the court there are many other offences which deserve to be
included in the list of compoundable offences. The Committee
recommended that the crimes which are victim centric and does
not deeply impact the society, those should be adjudged without
trial. The Committee further observed that many more offences
should be added to Section 320 (1) of Cr.P.C. and the offences
which are made compoundable by the leave of court should also
be enlisted to be compoundable without the leave of the court.
Paradigm Shift in the Approach of Plea Bargaining
After the submission of the Malimath Committee Report in 2003,
the ground was clear for the introduction of plea bargaining to
country’s criminal justice system. In view of this, judgments in
some of the cases, taken up during the period from the submission

YMinistry of Home Affairs, Government of India, Report of the
Committee on Reforms of Criminal Justice System (Malimath
Committee Report), March 2003:
http://www.mha.nic.in/hindi/sites/upload_files/mhahindi/files/pdf/cri
minal_justice_system.pdf, last accessed on 3rd August, 2020
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of the Malimath Report to the introduction of the Criminal Law
Amendment Act-2005 were not so critical of plea bargaining.
Particularly worth mentioning in this context is State of Gujarat v.
Natwar Harchandji Thakor®®, in which the Gujarat High Court
indicated towards the expeditious nature of Plea Bargaining and
recognizing how direly the judiciary of the country is in need of
fundamental changes in the system and Plea Bargaining is one of
them, providing easy, cheap and expeditious justice. The court
observed that there should not be anything static and plea
bargaining is really a measure and redressal and it shall add a new
dimension in the realm of judicial reforms?°.
In Natwar Harchandji Thakor case®, the court, while holding and
making it clear that Plea Bargaining is not permissible,
interestingly, drew a distinction between Plea Bargaining and Plea
of Guilt??, and also highlighted the necessity of plea of guilt being
raised by the accused at a stage which is provides in the Statute
and on the basis of which the discretionary power of Trial court
judge in pronouncing the sentence should not be mixed with Plea
Bargaining or treated in the similar manner. The Court also added
in this context that;

“Whether, ‘plea of guilty’ really on facts is ‘plea

bargaining’ or not is a matter of proof. Every plea

of guilty, which is a part of statutory process in

criminal trial, cannot be said to be a plea

bargaining. It is a matter requiring evaluation of

factual profile of each accused in criminal trial

before reaching a specific conclusion of it being

only a plea bargaining and not a plea of guilty. It

must be based upon facts and proof not on

8State of Gujarat v. Natwar Harchandji Thakor, (February 22,2005), 2005
Cri. LJ.2957.

Supra note 1, 1.

2Sypra note 20, 7.

21 The case was decided on February 22, 2005, whereas the Criminal Law
Amendment Act-2005 was passed on January 11, 2006 and came into
effect on July 5, 2006.
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surmises without necessary factual supporting

profile for that.”
Section 240(2) provides for acquainting the accused with charges
against him and asking whether he pleads guilty or not. Section
241 empowers the magistrate to record plea and practice his
discretion in convicting him though it is not mandatory for the
magistrate to hold him convict even after the accused pleads guilty
and may order trial for the same. Likewise, other sections like
Sections 228 (2), 240 (2), 252 and 253 should not be confused with
Plea Bargaining as they contain provisions related to ‘pleading
guilty’ to charges.?.

4. Criminal Law Amendment for Plea Bargaining

Based on the recommendation of the Law Commission, a new
chapter on plea bargaining, in cases of offences punishable with
imprisonment up to seven years has been included in CrPC and the
same has come into effect from 5% July, 2006%. The relevant
portion of the Criminal Law under Section 265 of the chapter on
plea bargaining have also been shown in Fig. 1.

It is worth mentioning here that the provisions for plea bargaining
under Sections 265-A to 265-L are not entirely consistent and in
corroboration with the scheme recommended by the Law
Commission of India in its 142" and 154™ Reports and endorsed
by the Malimath Committee. The most significant deviation is in
the provision of competent authorities handling plea bargaining
matters. The Law Commission had recommended constitution of
the office of Plea Judge, who could be a Metropolitan Magistrate
or a Magistrate of First Class at the district level, to handle cases
related to offences for which the prescribed punishment is less
than 7 years. For offences with punishments of more than 7 years,

2Sypra note 1 at 1.

2The Criminal Law (Amendment) Act — 2005 (No. 2 of 2006 Dated 11th
January, 2006)

https://hyderabadpolice.gov.in/acts/TheCriminalLaw(Amendment)Act,20
05.pdf
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the Commission had recommended constitution of a committee
comprising two retired judges of the High Court. The Criminal Law
Amendment Act-2005 does not propose creating offices of the
competent authorities and, therefore, implies using existing
infrastructure for the purpose.

Application with Affidavit from accused to Trial
Court 265B

Accused well-informed & Application must be
voluntary 265 B

Motices to Prosecution/Complainant and Accused
265B

Court examines accused in camera to see his
volition 265 B

Motices issued to Prosecution, accused, wictim &
Paolice 265 C

Preparation of a mutually satisfactory agreement
265C

Court acknowledges the agreement 265D

Fig. 1: Summary of Plea-Bargaining Procedure in India

5. Plea Bargaining based Judicial Pronouncements in India

State of Gujarat v. Natwar Harchandji Thakor?* is a landmark case,
decided after the submission of Malimath Committee Report in
2003. By this time, it was clear that Plea Bargaining would be
introduced sooner than later. Gujarat High Court recognized the

24Supra note 20 at 7.
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utility of Plea Bargaining to deal with huge arrears in criminal cases
and observed that it shall add a new dimension in the realm of
judicial reforms. Some of the cases for the period from 2007 to
2017 which have been decided after the enactment of the
provisions of Plea Bargaining have been mentioned below. These

are not necessarily landmark cases, but find frequent mention in
the available literature.

a)

After the Criminal Law Amendment Act-2005 came in to
effect in July 2006, one of the first cases in the country
decided on the basis of Plea Bargain was a case from Delhi,
decided on 11" April, 2007%°. The Trial Court sentenced
accused to seven days in jail and fined him X500/- for
barging into his neighbour’s house ten years ago. By
continuing with the trial and pleading guilty, accused could
have been sentenced up to 3 years in jail. In his judgment,
the Metropolitan Magistrate said, “Since the accused has
appealed voluntarily and both parties have reconciled, his
sentence is reduced to seven days”.

Mr. Sakharam Bandekar, a senior officer of RBI, was accused
of embezzling X1.48 crore from RBI between 1993 and 1997
and transferring the money to his personal account. He was
arrested on 24™ October, 1997 and later released on bail.
The CBI Court took 10 years to frame charges against him
finally on 2" March, 2007. The application of the accused for
plea bargaining on the ground of old age was opposed by CBI
in view of the seriousness of charges to which the court
agreed and he was made to face the conventional trial?. It
needs to be pointed out here that the view of the CBI which
the court accepted was not legally sound. This is because
embezzling the public money (under sections 7 to 15 of

SChapter - 5, Plea Bargaining in India
http://shodhganga.inflibnet.ac.in/bitstream/10603/28181/12/12_chap
ter%205.pdf

26

http://articles.timesofindia.indiatimes.com/2007-10-

15/mumbai/27960117_1_plea-bargaining- application-sessions-court
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c)

Prevention of Corruption Act-1988) has maximum
punishment of imprisonment of 3 to 7 years for which plea
bargaining is permissible. In spite of the plea bargaining
application of Sakharam Bandekar having been rejected, this
case received wide publicity in print media as the public and
the lawyers came to know for the first time that concessions
in punishment are legally permissible after making
confession as a part of plea bargaining.

In Vijay Moses Das v. CBI?’, V. M. Das, was accused of
supplying poor material to ONGC at a wrong Port causing
immense losses to ONGC. CBI initiated prosecution under
sections 420, 468 and 471 of IPC and the accused proposed
to take the benefit of Plea Bargaining to which ONGC and
CBI did not object. Trial Court rejected the request due to
deficiency in procedural formalities and the amount of
compensation not being fixed. Moses appealed against the
decision in the High Court of Uttarakhand and the appeal
was disposed in his favour. In his judgment Justice Prafulla
Pant observed that “V.M. Das is not previous convict.
Therefore, this Court is of the view that after following the
guidelines mentioned in Section 265-C of CrPC, the
Magistrate should have disposed of the case after accepting
the ‘Plea Bargaining’, as provided under Section 265E of
Cr.P.C. It is pertinent to mention here that no useful purpose
would be served by sending the accused / petitioner to jail
by rejecting the application for ‘plea bargaining’ moved by
the accused, who is a heart patient, aged 60 years, as
mentioned in the affidavit, particularly, in view of the fact
that out of the 60 witnesses only 03 witnesses could be
examined after the trial began in the year 2002".

Another Plea Bargaining case involved three Mexicans and a
Venezuelan national in a case related to stealing of
diamonds. A Magistrate’s Court on 25" May, 2011 accepted

27 Criminal Misc. Application (C-482) No. 1037 of 2006, High Court of
Uttarakhand at Nainital
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a plea bargain application?® from the accused persons and
convicted them for stealing diamonds worth X 6.6 crore.
They were sentenced to 21 months rigorous imprisonment.
It needs to be noted that the maximum punishment in such
cases is usually seven years but in accordance with the
provisions of Section 265-F of the Criminal Procedure Code,
it may be reduced to 1/4™ of the maximum permissible
sentence for the given offence. The High Court granted bail
to four convicts with bond of 1 lakh each and sureties of the
same amount as the convicts underwent half of the term
already. The High Court corrected the approach of the
Magistrate’s court which committed the convicts to 21
months of imprisonment citing the reason that Trial Courts
are not provided with any discretion under the provision
which provides for 1/4th of the maximum imprisonment of 7
years or 84 months.

e) The Bombay High Court’s (Goa) judgment delivered on 13"
July, 2011 in the matter of Mr. Okeke Nwabueze Nnabuike, a
Nigerian national, is another example of Plea Bargaining in
Indian courts. The High Court set aside the order of the JIMFC
rejecting application related to Plea Bargaining contending
that it is mandatory for the courts to follow the procedures
laid down related to the Plea Bargaining®.

f) In Ranbir Singh v State®®, the sentencing of 6 months
imprisonment and penalty of Rs. 5000 under section 304A
IPC was pronounced for the petitioner, who challenged it on
the pretext that he went for Plea Bargaining and also
provided sufficient compensation to the victim. Being the
sole bread winner for the family and support for the old

BFour Foreigners Get 21 Months Rl for Diamond Robbery : Mumbai
Mirror, May 25, 2011

https://mumbaimirror.indiatimes.com/%20mumbai/other/four-
foreigners-get-21-mths-ri-for-diamond-
robbery/amp_articleshow/16130277.cms

Blpid.

ypid.
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g)

parents, the penalty was modified to fine of Rs. 1000/ and in
default of which he would have a week’s simple
imprisonment.

The accused, Guerrero Lugo Elvia Grisselv and others were
foreign nationals arrested for theft of diamond worth crores
of rupees in August 2010. All the accused persons applied for
Plea Bargaining under Section 265-B. The Additional Chief
Metropolitan Magistrate examined the plea of the accused,
as required under Section 265-B (4) of the Code, and
recorded his satisfaction with respect to the application for
Plea Bargaining from all points of view, such as, completion
of procedural formalities, voluntary nature of the plea and
mutually satisfactory disposition. As the testimonials
provided by the convicted and the victim as to the
satisfaction to Mutually Satisfactory Disposition, the
convicted was handed over the imprisonment of 21 months
which is 1/4th of maximum imprisonment of 7 vyears
according to section 265 (F) of Code.

In Guerrero Lugo Elvia Grisselv and others v The State of
Maharashtra on 4™ January, 2012, the Bombay High Court
Bench reviewed the procedure prescribed for Plea
Bargaining®.. The Court considered the question pertaining
to the interpretation of Section 265 (E) of the Code and
upheld that the Code does not provides any discretion to the
Magistrate to commit the convicted for any sentence, except
for1/4™ of the maximum imprisonment prescribed and also
held it to be unassailable.

In Vinod Kumar Agarwal and others v CBI*?, the accused in a
case under the Prevention of Corruption Act, applied for
availing the benefits of Plea Bargaining. The application of
Vinod Kumar Agarwal and two others was, however, turned

31Guerrero Lugo Elvia Grissel v The State of Maharashtra
http://indiankanoon.org/doc/173657747/.

32yinod Kumar Agarwal and others v CBI dated May 20, 2015, Allahabad
High Court, https://indiankanoon.org/doc/190475066/.
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down by the Trial Court in Ghaziabad vide order dated 27"
April, 2015. Feeling aggrieved by the said order the accused
prayed for a revision at Allahabad High Court. It was argued
by revisionists that vide order mentioned above the learned
trial court rejected the application of plea bargaining on the
ground that revisionists’ case comes under the purview of
exception clause and application for plea bargaining is not
maintainable in the matter. The High Court in its decision
dated 20" May, 2015 quoted various earlier judgments and
turned down the prayer of defendants to provide them the
opportunity of availing the benefits of plea bargaining. Major
ground on which the judgement is based is that there were
some glaring deficiencies with respect to the procedural
formalities of Plea Bargaining application.

Next case is an interesting one as it originated in 1991 with
the reported embezzlement in the State Bank of Travancore
and the final judgment, based on plea bargaining clauses,
was delivered in 2017. An FIR was filed against accused No.1
(former Manager, State Bank of Travancore) and two others
by CBI Bengaluru on 31-12-1991 for offence punishable u/s
120B of IPC and u/s 420 in a matter pertaining to embezzling
of over X 25 lakhs from the bank through fraudulent means.
On issuance of the summons to the accused, the accused
No.2 and 3 appeared and were released on bail. Accused
No.1 did not appear. Charges were framed against accused
Nos.2 and 3 on 17" December, 2002 for offences under
sections 120 B and 420 IPC. The accused persons settled the
matter with the bank. An application was filed before the
Court for claiming discharge of accused No.2 and 3 in view of
the compromise with the Bank which, however, was rejected
on 2" April, 2004. This was followed by the filing of Criminal
Revision Petition which too was dismissed as per the order
dated 20" May, 2008. In the meanwhile, accused No.2 died
and as such the case against Accused No.2 was closed.
Accused No. 3, after the death of accused No.2, once again
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filed an application before the Court for discharge but the
same was rejected too on 23™ December, 2008. Application
for compounding of offences was also rejected. The court
said that he cannot be absolved of the criminal act just
because the dues to the bank have been deposited by
accused No. 2 before he died. In utter frustration, accused
no. 3, filed application under Section 265(a) to (e) of Cr.P.C.,
for availing the benefits of plea bargaining. Accused No. 3
pleaded guilty. He mentioned about the mental agony and
the financial crisis he had been through and that his
daughter was physically and mentally challenged. CBI didn’t
oppose the plea. In the order dated 14" December, 2017,
the accused No.3 was convicted under Section 229 r/w
265(e) of Cr.P.C for the offence punishable u/s 420 and 120B
of I.P.C. He was sentenced to undergo simple imprisonment
for one day i.e. till raising of court and to pay a fine of
X50,000/- and in default to undergo simple imprisonment
for one month for the offence punishable under Section 420
of IPC. The accused was also ordered to undergo simple
imprisonment for one day and to pay a fine of X50,000/- in
default to undergo simple imprisonment for one month for
the offence punishable under Section 120B of IPC. Further, it
is ordered that the substantive sentences shall run
concurrently.

6. Conclusion

The cases mentioned above tend to indicate the mindset of the
Indian judiciary with respect to the applicability of the provisions
of Plea Bargaining introduced in the Indian Criminal Justice System.
As we see today, the applicability of plea bargaining is slowly
picking up, contrary to expectations at the time of the enactment
of the law. Plea Bargaining has definitely not served the basic

33State by CBI/BSFC v John Joshua Mathew and others dated December
14, 2017, Bangalore District Court,
https://indiankanoon.org/doc/56341538/
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purpose of lessening the burden of pendency of court cases for
which it was incorporated in the Indian legal system.

Different kinds of judicial responses are observed in matters
related to Plea Bargaining. Most of the lower courts tend to
discourage Plea Bargaining applications. High Courts, in general,
tend to be not too averse to Plea Bargaining provided there are no
deficiencies in procedural formalities as stipulated in Section 265
of Cr. P. C. For wider and more meaningful application of Plea
Bargaining in the Indian judicial system, it is imperative that it gets
publicity and support from the Government in the same way as
given to Lok Adalats introduced in 1986%. Just in about three
decades, Lok Adalats have become a most important arm of the
judiciary by helping to reduce the case-loads substantially. It is also
equally important that Plea Bargaining gets support from the bar
too.

It is a subject matter of study as to what really went wrong in a
procedure which apparently was thought to be available option to
counter the pendency of cases. There may be a number of reasons
which have rendered the procedure of Plea Bargaining ineffective.
The very first reason could be the approach of the legislature itself
which instead of introducing the Plea Bargaining procedure in a
full-fledged manner relied on launching it on experimental basis.
Secondly, the presence of some procedures including the
compounding of offences, which confused the authorities and who
preferred a time-tested compounding of offences instead of plea
bargaining. Like these many more factors could be attributed to
the ineffectiveness of plea bargaining in India.

The way to go forward is the reintroduction of a revamped model
of Plea Bargaining, which still is one of the better models existing
globally. The Indian model of Plea Bargaining can be surely said to
have aspects addressing the grievance of victims much more than
that present in the United States model of Plea Bargaining. The

3% S, N. Singh, An Introduction to the Lok Adalat.
https://www.polyeyes.com/Article/An-Introduction-To-The-Lok-Adalat
(2012), accessed on October 15, 2020.
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Mutual Satisfactory Disposition (MSD), which is the highlighting
feature of the Indian Plea Bargaining model is actually the factor
which distinguishes it from the infamous United States model of
Plea Bargaining, which as of now does not contain provisions
which would enable victims to participate in the administration of
Justice. The caveat attached to the Indian model of Plea Bargaining
is to exclude offences related to women and children, socio
economic offences and offences attracting imprisonment of more
than seven years is actually very beneficial and a positive step
keeping in mind the overall security of the society. The availability
of Plea Bargaining in United States for offences as minor as
misdemeanor and as serious as the offences attracting death
penalty is actually a center of criticism in the view of anti-Plea
Bargaining lobby.

Thus, the Indian model of Plea Bargaining is actually having almost
all ingredients which would render it in effective in practical
scenarios but the only factor making it ineffective was the cautious
approach of the legislature in introducing it and the judiciary, by
not accepting it actually as an effective alternative to the usual
trial system.
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