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Jurisprudential Analysis of Constitutional Interpretation in 
India: Some Hindsights 
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Abstract 
A Constitutional document sets forth the principles upon which the 
government of the state is founded. It shapes as fundamental law for the 
political order of State. In the realm of interpreting constitutional 
percepts the questions of reflection on the ultimate ends of legal 
ordering cannot be solved without having an eye on jurisprudential 
orientation of constitution. This paper is a humble attempt to analyze the 
working of Jurisprudence in the Constitutional Interpretation in India. 
Keywords: Jurisprudence, Literal, Declaratory, Sociological, Realism, 
Liberty 
 
1. Introduction  

‘Law’ and ‘jurisprudence’ are varied phenomena, however, 

interrelated. Both the terms are defined by jurists in different 

forms. However, the central theme of jurisprudence is to study 

nature, content and purpose of law. The western legal thought or 

modern jurisprudence emanates from four major schools of 

jurisprudence i.e. Natural Law, Analytical Positivism, Historical 

School or Evolutionary theories and Sociological School. The legal 

thought of the West revolves largely around these four schools 

even though new schools of legal thought1 have also emerged. 

However, the larger influence of these schools remains in force in 

one form or the other even today. Natural Law takes its roots from 

reason, divine, morals, abstract, and universality of law. Naturalists 

see law as a higher ideal, the phenomenon of universality closely 

linked with reason. They consider law inextricable with morality, 

reasonableness and universality. However, this morality is not 

necessarily to be emanated from theological parameters. The law 
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is conceived by the exponents of this school as inherent in nature 

of man or society, and independent of convention, legislation or 

other institutional devices. Natural Law emerged and expanded its 

ambit in the Greek, Roman, Christian, Medieval and Modern 

period. This school, however, remained more in idealism and failed 

to transform the thought into practice for a very long period of 

time on account of inconsistencies and lack of sound theological 

basis. Natural law emerged on theological principles but could not 

sustain such foundations and got secularized in the beginning of 

eighteenth century and gradually it was understood to be law not 

necessarily connected with religion or divine but purely on human 

reason. The exploitation in the name of religion during the 

Christian period in Europe played a larger part in the degeneration 

and failure of natural law to emerge as a concrete legal thought. 

Analytical Positivism in England discarded Natural law as vague, 

theological and metaphysical and considered that law should be 

studied through the process of observation, comparison, 

experiment, analysis and classification just as physical bodies are 

studied in physical sciences. The main exponents of this school 

were Jeremy Bentham and John Austin who considered law as the 

command of the sovereign i.e., a state power. For them Law is to 

be understood and accepted ‘as it is’ form and not in ‘ought to be’ 

form. The legal thought propounded by analytical positivism gave 

rise to the authoritarian and imperialistic attitude of law which 

implies coercion, command and sanctions; divorced from morality 

and ethics; emanate purely from the will of the state power. This 

school promoted literalist approach of law which ultimately leads 

to the stagnation of law as it is immune to surrounding influences 

and does not show concern to the actual requirements of the 

society (ought). Historical School in Germany propounded by Carl 

Von Savigny also rejected Natural Law being static, stagnant and 

universal and considered law as a varied phenomenon. This school 

strongly advocated the evolutionary process of law and considers 

law as ‘volksgiest’ i.e. it should always conform to the popular 

consciousness which emanates from customs, history, language 
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and national character of the people and these factors act as the 

core features in the structure of ‘law’. This school rejects the 

positive notion of law and legal reforms in the form of 

codifications and considers law as a matter of unconscious and 

organic growth. Therefore, law is found not made. Sociological 

School of law was a reaction and revolt against the self-justified 

sovereign based on rigid analytical positivism and cultural 

processes based historical school. Sociological school considers law 

as a social fact or reality. Law, according to this school, is strongly 

connected with society and cannot flourish in isolation free from 

social and economic factors. It is an instrument of social change. 

The relationship between law and society is strong base for 

understanding law. Law is to be seen in terms of purpose i.e 

working of law and not in terms of nature only. Law should be 

flexible, accommodative, socially accepted and for social purpose. 

The prominent sociologists of this school are Ihering, Duguit, and 

Pound. 

 

2. Interpretation of Law 

Interpretation of law means to know the purpose of law or 

intention of the law maker. In other words, interpretation of law 

aims at knowing the real purpose and intention of legislature. The 

domain of interpretation of laws be it, Constitution or any other 

legislation, lies within the ambit of judiciary as it is regarded as the 

guardian of the Constitution and Law. The courts have faced 

innumerable challenges in the process of interpretation of 

enactments, more particularly, the interpretation of constitutional 

letters. How the court reads and interprets facts and relates it to 

the law requires a lot of skill, insight and vision. The methodology 

that judges use to interpret the Constitution has garnered 

significant public attention in recent decades. It has been observed 

over the period of time that the debate over methodology has 

been framed as a contest between two views. On the one side are 

those who argue that the text of the Constitution should be 

construed according to its original understanding that is the way 



Jurisprudential Analysis of Constitutional Interpretation…  Rashid 

CUKLR Vol. 1 (2021) 183 

the Judicial Interpretation of the text was understood by the 

people who drafted, proposed, and ratified it. This is called literal 

interpretation or grammatical interpretation i.e. technocratic 

approach. The task before the court is to confine itself only to the 

letters of the law (litera legis).  

On the other hand, some have argued in favor of treating the 

Constitution as a living document. They believe that the 

Constitution cannot afford to remain static but it has to grow and 

evolve over the period of time as it has to provided solution to the 

societal issues. The society is in a constant motion so must be 

constitutional interpretation. Proponents of this view believe that 

such evolution is inherent in the constitutional design because the 

framers intended the document to serve as a general charter for a 

growing nation and a changing world. Thus, constitutional and 

statutory interpretation must be informed by historical facts, 

contemporary norms, social circumstances, purposes and needs 

and it cannot remain stick to its original meaning. This is called 

liberal and wide interpretation i.e. activist approach.  

 

3. Declaratory and Legislative Theories of Interpretation  

However, the question is where to strike a balance between liberal 

and literal interpretation of the laws? In other words, to what 

extent the court can expand its wings in the interpretation of 

Constitutional and Statutory provisions. The role, which a judge 

plays in the processes of adjudication is the subject of discussion 

and debate. There are two contrary views on this point. One is 

Declaratory theory i.e. Judges only discover and declare law while 

the another one is a Legislative theory i.e. Judges make law. The 

supporters of the declaratory theory include the eminent jurists 

like Blackstone, Bacon, Coke, Mathew Hale, Prof. Hammond, Dr. 

Carter, Lord Esher, Lord, Scrutton. They believe that judges are no 

more than discoverers of law. The role of Judge is to discover, 

declare and interpret the law, but not to make it. A decision of the 

Court helps to locate, expound, declare and publish the law which 

is laid down in the form of order of the King, law of the parliament, 
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or the general customs. Black Stone is considered to be the great 

exponent of this view. According to him the judicial decisions are 

the principal and the most authoritative evidence that can be 

given of the existence of such a custom as shall form a part of the 

Common Law.2 Dr. Carter, a great American Jurist says, ‘the judges 

were the discoverers, and not the makers of the law’. He further 

says that if the judges would declare law before it was existing, in 

other words, it was yet to be framed by legislature, then it would 

be an indefeasible outrage. If there already exist a law on the 

point, it cannot be said that the judge made the law. Thus 

according to Carter, court decisions merely declare the existing 

law. This proposition was also laid down by Scrutton L.J in Hernett 

v. Fisher3 that this court sits to administer the law; not to make 

new law if there are cases not provided for. In Rajeshwar Prasad v. 

The State of West Bengal4 Hidayatullah J. stated: 

No doubt the law declared by this court (SC) binds 

courts in India but it should always be 

remembered that this Court does not enact. 

The other view is that judges make law. This theory was initiated 

by Bentham and carried to a radical conclusion by John Chimpan 

Gray, who asserted that judges produce law as much legislators 

do.5 Other eminent jurists like Salmond, Dicey, Bacon, Holmes etc. 

also concurred with this view. Gray, an American Realist said:  

Law (of the State or of any organized body of men) 

is composed of the rules which the courts i.e. 

judicial organs of that body lay down for the 

determination of legal rights and duties.’ The 

courts put life into the dead words of the statute 

and whoever hath an absolute authority not only 

 
2 Black Stone, Commentaries, 68.  
3 (1927) K.B. 402 
4 AIR 1965 SC 1887 
5 Edgar Bodenheimer, Jurisprudence: The Philosophy and Method of Law 

439 (Universal Law Publishing Co. Pvt. Ltd New Delhi, 7th Indian edn., 
2011).  
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to interpret the law but to say, what the law is, is 

truly the law giver.’6  

Salmond criticized declaratory theory by stating that this theory 

must be totally rejected both in law and in equity if we are to 

attain any sound analysis and explanation of the true operation of 

judicial decisions. In the words of Holmes, ‘Law is what the Courts 

do, Law is what the Judges say, and Law is action of Courts. The 

creative role of the judge has been so dominant in England that 

English law is, sometimes spoken of as judge made law. Law of 

Torts in England is a significant example of development of law 

through judicial decisions.  

 

3.1 Position in England  

The United Kingdom follows the doctrine of parliamentary 

sovereignty which means that the Supreme Court of England is 

much more limited in its powers of judicial review. It cannot 

overturn any primary legislation made by Parliament. However, it 

can overturn secondary legislation if, for example, that legislation 

is found to be ultra vires to the powers in primary legislation 

allowing it to be made.7 Therefore, in England, judicial review is in 

the form of interpretation and not in the form of struck down of 

law. Judicial review is applicable on administrative actions and not 

on the primary legislation made by the Parliament. Dicey’s theory 

of Parliamentary supremacy was an English constitutional 

incarnation of Austin’s theory of sovereignty. It is evident that 

analytical positivism or what may be called as British Positivism 

runs very high on the minds of Judges in United Kingdom and 

therefore, the courts follow declaratory theory of law. It also 

means that English method tends more towards literal 

interpretation.  

 

 

 
6 Gray, The Nature and Sources of Law.  
7https://en.m.wikipedia.org/wiki/Supreme_Court_of_the_United_Kingdo

m last retrieved on 18th oct, 2017. 

https://en.m.wikipedia.org/wiki/Supreme_Court_of_the_United_Kingdom
https://en.m.wikipedia.org/wiki/Supreme_Court_of_the_United_Kingdom
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3.2 Position in America  

The doctrine of judicial review is an integral part of the American 

Judicial and constitutional process although the US Constitution 

does not explicitly mention the same in any provision. Since 

Marbury v. Madison,8 the institution of judicial review has been a 

subject of perennial and passionate debate among the scholars 

and jurists and characterizes it as anti-majoritarian. However the 

doctrine of judicial review has made the US Supreme Court a vital 

institution in the governmental process of the country.9 American 

sociological jurisprudence has arisen not merely as a protest 

against traditional concepts of natural rights, but also as a reaction 

to the formalistic attitude of analytical jurisprudence. The Jurists in 

America mostly belong to Legal Realism and believe in legislative 

theory of interpretation of law, therefore, tends more towards 

liberal interpretation. Justice Holmes, noted American Jurist once 

pointed out that judges do and must legislate, but they can do so 

only interstitially, they are confined from molar to molecular 

motions.10 One of the greatest of American judges, Benjamin N. 

Cardozo stressed the necessity of judicial alertness to social 

realities. He came to the conclusion that considerations of social 

policy loom large in the art of adjudication. Thus there is an 

element of creation as well as an element of discovery contained 

in the judicial process.11 The Supreme Court of Washington once 

pointed out that “constitutional provisions should be interpreted 

to meet and cover changing conditions of social and economic 

 
8 5 US 137 (1803). In 1803, in this case, the US Supreme Court very clearly 

and specifically claimed that it had the power of judicial review and it 
would review the constitutionality of the Acts passed by the Congress.  

9 M.P. Jain, Indian Constitutional Law 1695 (lexis Nexis, Butterworths 
Wadhwa Nagpur, 6th ed., 2010). 

10 Edgar Bodenheimer, Jurisprudence The Philosophy and Method of Law 
442(Universal Law Publishing Co. Pvt. Ltd New Delhi, 7th Indian ed., 
2011).  

11 Ibid at p: 121 
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life.”12 In the celebrated case of McCulloch v. Maryland13 Chief 

Justice Marshall declared that American Constitution was intended 

to endure for ages to come and consequently to be adapted to the 

various crisis of human affairs.  

 

4. Constitutional Reading in India: Austinian Influence and Phase 

I Approach  

In the context of Indian Constitution, there has been interpretation 

on the parallels of two different aspects in jurisprudential terms; 

American legal Realism and Austinian analytical positivism. 

American legal realism stands for Supreme Court as a sole guiding 

institution of law. The law (or the Constitution) is what the court 

say it is’ is the working principle of realistic jurisprudence.14 On the 

other hand, in the United Kingdom the concept of sovereignty had 

led to legal positivism which regards Parliament as sovereign in 

modern times, as the ultimate source of positivity in law. The 

Constitution of India partakes of both, the US and the British 

Constitution; it is natural that the two theories of law and 

jurisprudences may make an impact on each other continuously in 

the working of the Indian Constitution. In the infancy years of the 

Constitution of India, Mcwhinney15 had remarked: 

The high-watermark of legal positivism on the part 

of the Indian Supreme Court was attained in one 

of the Court’s first opinions, Gopalan v. State of 

Madras 16….  

All the considerations which are likely to influence the judge who 

may be called upon to decide a matter such as his personal and 

professional background, his social, cultural or economical likes 

 
12 State v. Superior Court, 146 P at 547(1994). Gompers v U.S., 233 US 604 

at 610(1914). 
13 17 U.S. (4 Wheat.)316, at 415 (1819). 
14“We are under the Constitution , but the Constitution is what the 

Judges say it” a dictum of C.J. Hughes quoted in Abraham, The Judicial 
Process 326(2nd of 1968): Hart, The Concepts of Law 138(1961) 

15 McWhinney, Judicial Review 130 (4th edn.,1965) 
16 AIR 1950 SC 27 
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and dislikes are worthy of study for making accurate prediction 

because these will be reflected in his decisions making. This 

emphasis of legal realism is very much recognized by the former 

Chief Justice Hidayatullah. He stated: 

Every judge …has a distinct stream of tendency in 

him. Since he sees things with his own eyes, there 

works on his mind all those imponderable 

influences built round himself in life’s experience. 

He may not be aware of the influence but they are 

there. The tendencies of Judges are as varied as 

the colours of an artist. There are also various 

approaches and methods for viewing legal 

problems. One judge may be influenced by one 

approach more than another.17 

The judge may not give a liberal interpretation to the law but may 

apply it to the matters with which it directly deals and within such 

limits may give a broad or limiting interpretation to the words to 

suit the ends of justice.18  

To begin with, generally the predominant judicial approach of the 

Indian Courts was positivist, i.e. to interpret the Constitution 

literally and to apply to it more or less the same restrictive canons 

of interpretation as are usually applied to the interpretation of 

ordinary statutes. Judges of India were brought up in English 

Positivist tradition. This approach offshoot a concept of judge not 

making or creating the law but merely declaring the law. This 

principle was judicially laid down in these words by Justice 

Mukherjea: “In interpreting the provisions of our Constitution, we 

should go by the plain words used by the Constitution makers”.19 

The Plain meaning rule, also known as the literal rule, is one of 

three rules of statutory construction traditionally applied by 

English courts. It means that statute is to be interpreted using the 

ordinary meaning of the language of the statute, unless a statute 

 
17 M. Hidayatullah , A Judge’s Miscellany,67(1972) 
18 Paton, Jurisprudence 187 (2nd edn.,1951) 
19 Chiranjit Lal Chowdhuri v. Union of India AIR 1951SC 58 

http://en.wikipedia.org/wiki/Statutory_interpretation
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explicitly defines some of its terms otherwise. In other words, the 

law is to be read word by word and should not divert from its 

ordinary meaning. The plain meaning rule is the mechanism that 

underlines textualism and, to a certain extent, originalism. The 

literal rule is what the law says instead of what the law intended to 

say. In the Words of Austin what he called law as it is distinguished 

from Law ought to be. Prof. Larry Solum expands on this premise: 

Some laws are meant for all citizens (e.g., criminal 

statutes) and some are meant only for specialists 

(e.g., some sections of the tax code). A text that 

means one thing in a legal context might mean 

something else if it were in a technical manual or a 

novel. So the plain meaning of a legal text is 

something like the meaning that would be 

understood by competent speakers of the natural 

language in which the text was written who are 

within the intended readership of the text and 

who understand that the text is a legal text of a 

certain type.20  

The advocates of literal interpretation argue that Constitution 

itself incorporates the principle of statutory interpretation. Article 

36721 provides that the General Clauses Act, 1897,22 shall apply for 

the interpretation of the Constitution as it applies for the 

interpretation of legislative enactments.23 

In the very first instance of literal interpretation to the 

constitutional provisions the first case on fundamental rights, A.K. 

Gopalan v. State of Madras24 in which the limits of the rights under 

 
20 Legal Theory Lexicon 
21. Article 367(1) states that unless, the context otherwise, requires the 

General Clauses Act 1897, shall subject to any adaptations and 
modifications that may be made therein under Article 372 apply for the 
interpretation of this Constitution as it applies for the Interpretation of 
the an Act of the Legislature of the Dominion of India. 

22 This Act contains as it were, a legislative dictionary for India. 
23 Jawala Ram v. Pepsu AIR 1962 SC 1246 
24 AIR 1950 SC 27 

http://en.wikipedia.org/wiki/Textualism
http://en.wikipedia.org/wiki/Originalism
http://en.wikipedia.org/w/index.php?title=Lawrence_Solum&action=edit&redlink=1
http://legaltheorylexicon.blogspot.com/2004_04_01_legaltheorylexicon_archive.html#108169832522315548
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Articles 2125 and 19 were distinguished from one another on the 

principle of direct consequence of law and focused on the letters 

of the law per Justice Kania.26 The Supreme Court rejected the idea 

of interpretation of the provisions of Constitution “in the spirit of 

the Constitution”.27 The Supreme Court emphasized that it will 

confine itself to the written text of the Constitution for the 

purpose of interpretation and will not take recourse to any 

abstract or external concept like spirit of the constitution. It 

rejected this contention that preamble should be guiding star in its 

interpretation and Article 21 should be construed with natural 

justice. The Court with Majority held that Law in Article 21 refers 

to positive or state made law and not to natural justice and this 

language of Article 21 could not be modified with reference to 

preamble.28 Gopalan was followed subsequently in many cases. In 

Ram Singh v. Delhi29, the Court again invoked literal rule of 

interpretation and exclude relationship between Article 19 and 

Article 21. This preposition was reiterated by Supreme Court in 

State of Bihar v. Kameshwar30, Mahajan J. observed: “It is well 

settled that recourse cannot be had to the spirit of the 

Constitution when its provisions are explicitly in respect of a 

certain right or matter. The spirit of the Constitution cannot prevail 

as against its letters.” 

The biggest drawback of positivistic interpretation of Constitution 

in India was the decision in ADM Jabalpur v. Shivkant Shukla 31 in 

which the Court held suspension of Article 21 as valid. The court 

applies literal interpretation to the “the concept of personal 

liberty” in Article 21 by laying down practice of Court not to 

pronounce on such points which have not been raised. The Court 

 
25 No person shall be deprived of his life or personal liberty except 

according to procedure established by law.  
26 Supra note 22 at 34.  
27 A.K.Gopalan v State of Madras 1950 SCJ 174 
28 AK Gopalan v State of Madras 1950 SCR 88 (parah 120,198) 
29 AIR 1951 SC 270 
30 AIR 1952 SC 252 at 309 
31 AIR 1976 SC 1207 (Parah 546) 
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in this case by 4:1 held that when Article 21 is suspended during 

emergency by presidential order under Article 359(1), any order of 

detention or imprisonment could not be challenged on the ground 

that it was without law. Therefore, the court does not allow 

peeping through the letters of the law and by literal means held 

that when procedure established by law is suspended during 

emergency the same can’t be asked from the court. If such pleas 

are allowed then it would mean to enforce Article 21 itself, the 

enforcement of which has been suspended under Article 359(1).32 

This case is regarded as an example of narrow, restrictive and 

literal interpretation of the Constitution by the Supreme Court as 

the decision has been characterized as a hard blow on the very 

basis of constitutionalism and rule of law in the Country. The Court 

failed to provide any protection to the people when its protection 

was needed the most.33 

 

4.2 Constitutional Liberalism in India and Phase II approach 

(i) Introduction of Basic Structure Theory  

The doctrine of ‘basic structure’ itself cannot be found or located 

in the Indian Constitution. However, the Supreme Court 

recognized this concept for the first time in the historic 

Kesavananda Bharati case.34 This was the time when Courts look 

into the spirit of the law rather than focusing on the mere letters 

of the law. In this case, the Supreme Court ruled that amendments 

of the Constitution must respect the "basic structure" of the 

Constitution. This doctrine states that certain fundamental 

features of the constitution cannot be altered by amendment. The 

Court observed that it would not allow the Parliament to destroy,35 

repeal,36 or abrogate37 the constitution or to destroy its identity38 

 
32 Ibid at (parah 127,290.433,477,524 
33 M.P. Jain, Indian Constitutional Law (lexis Nexis, Butterworths Wadhwa 

Nagpur, 6th edn., 2010). 
34 Kesavananda Bharati v. State of Kerala (1973) 4 SCC 225; AIR 1973 SC 

1461;  
35 Id. at 481 per Hegde J. 
36 Id. at 320 per Sikri C.J, Id at p. 680 per Palejkar J 
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or to frame a new one.39 There were certain limitations implied on 

the power through basic structure theory. In this case, the 

Supreme Court regarded Supremacy of the Constitution, 

Republican and democratic form of Government, Secular character 

of the Constitution, Separation of powers between Legislature, 

Executive and the Judiciary, Federal Character of the Constitution 

as the “basic foundation and structure” of the Constitution. The 

Supreme Court thereafter in subsequent cases added many 

features to the basic structure theory like Rule of Law, Judicial 

Review,40 Democracy,41 which implies free and fair election, 

limited power of Parliament to amend the Constitution,42 harmony 

and balance between fundamental rights and directive principles,43 

independence of Judiciary.44 

 

(ii) Natural Law and Individual Liberty  

Natural Law approach is at the core of freedom, rights and liberty 

of individual. The extended and wide interpretation of Part III of 

the Constitution of India speaks about the revival of natural law in 

India as the principles like ‘reasonableness’ ‘natural justice’ 

‘equality’ ‘non-arbitrariness’ ‘reasonable opportunity of being 

heard’ were incorporated by the Courts in India in adjudicating the 

matters. The most important challenge which the courts in India 

faced while interpreting Constitution was to achieve a proper 

balance between the rights of the individual and those of the state 

or between individual liberty and social control. The constitutional 

journey in India passed through many ups and downs with notable 

 
37 Id. at 767 per Khanna J. , Id at p. 632 per Ray J. and id at 897 per 

Mathew J. 
38 Id. at 767 per Khanna J. 
39 Id. at 432 per Shetal J. 
40 L.Chandra Kumar v. Union of India AIR 1997SC 1125 
41 Indira Gandhi v. Raj Narian, AIR 1975 SC2299 
42 Minerva Mills v. Union of India AIR1980 SC1789. 
43 Ibid. 
44 Shri Kumar Padma Prasad v Union of India, (1992) 2SCC 428. 
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developments like right to property45 in Pre-1977 era, where 

judicial line shifted in favour of social control and Right to life and 

personal liberty in post 1977 era, where line shifted in favour of an 

individual’s freedom and liberty. The constitutional jurisprudence 

of India witnessed the dynamic shift from traditional literal 

methods to wide interpretations when the Apex Court of India 

start peeping through the letters of the constitutional provisions in 

order to provide wheels to drive justice to the doors of needful, 

courtesy to legal principles laid down in Maneka Gandhi’s Case. 

The Court laid stress on relationship of Articles 14 and 19 with 

Article 21 by invoking the doctrine of inclusiveness of Fundamental 

Rights in Maneka Gandhi’s case.46 The Court observed: 

The law must therefore now be settled that Art. 21 

do not exclude Art. 19 and that even if there is a 

law prescribing a procedure for depriving a person 

of personal liberty, and there is consequently no 

infringement of the fundamental rights conferred 

by Art. 21 such as a law in so far as it abridge or 

take away any fundamental rights under Art. 19 

would have to meet the challenges of that Article. 

Thus a law depriving a person of “his personal 

liberty” has not only to stand the test of Art. 21 but 

it must stand the test of Art. 19 and Art.14 of the 

Constitution.  

Right to life guaranteed under Article 21 embraces within its 

sweep not only physical existence but the quality of life. If any 

statutory provisions runs counter to such a right, it must be held 

unconstitutional.47 It is not mere animal existence but something 

 
45 Right to Property as a fundamental right was abolished in 1978 by 44th 

Amendment. Sankari Prasad Singh Deo v. Union of India, AIR 1951 SC 
458; Sajjan Singh v. State of Rajasthan AIR 1965 SC 845; I.C. Golakh 
Nath v. State of Punjab AIR 1967 SC 1643 are important cases in this 
regard.  

46 Maneka Ghandhi v. Union of India AIR 1978 SC 597 
47 Confederation of Ex-Service man Association v. Union of India AIR 2006 

SC 2945 
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more is meant. The inhibition against its deprivation extends to all 

those limbs and faculties by which life is enjoyed.48 The 

reincarnation of Article 21 in Maneka Ghandhi case49 added new 

dimensions to the constitutional jurisprudence of India. Bagwati J. 

observed: “The expression personal liberty in Article 21 is of the 

widest amplitude and it covers a variety of rights which go to 

constitute the personal liberty of man and some of them have risen 

to the status of distinct fundamental rights and given additional 

protection of Article 19. The Fundamental Rights under Part III of 

the Constitution were recognized and read as a part of an 

integrated scheme, so that a person who has been deprived of his 

liberty, whether by an order of punitive or preventive detention, is 

entitled to complain that his rights under Arts. 14, 19, 20, 21, or 22 

or any of them have been violated by the impugned order50.  

 

4.3 Sociological Influences in Constitutional Interpretation and 

Phase III approach 

The influence of sociological jurisprudence on the minds of Judges 

in India in the decades of seventies and eighties not only allows 

courts to accommodate the social and economic changes in 

determining the scope of law but also enhance the functional 

aspect of law. Sociological jurists urge that a judge who wishes to 

fulfill his functions in a satisfactory way must have an intimate 

knowledge of the social and economic factors which shape and 

influence the law. In this direction, a significant role was played by 

Indian Judges especially Krishna Iyer J. and P.N. Bhagwati J. This is 

evident from the wide interpretation given to the directive 

principles enshrined in Part IV of the Constitution. The Directive 

Principles and Fundamental Rights are now considered as 

supplementary and complimentary to each other. Environmental 

jurisprudence, labour jurisprudence, laws relating to woman and 

 
48 Munn v Illinois 94 US (1877) 
49 AIR 1978 SC 597 
50 A.K. Roy v. Union of India AIR 1982 SC 710 
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child and other social welfare measures have been developed as a 

result of such interpretation.51  

 

5. Conclusion  

Interpretation of laws is one of the main tasks of courts. The 

judges are definitely influenced by different schools of 

jurisprudence. Of late, revival of natural law and sociological 

thought are now dominate approaches that influence 

constitutional courts in India in their interpretation. However, it is 

imperative that courts, while taking recourse to the different 

approaches of legal thought, should not transform judicial activism 

into judicial adventurism, rather a dynamic interpretation is one 

where a fine balance is maintained between judicial overreach and 

judicial restraint. The sound interpretation is one which not only 

addressed the letter of law but also catches its spirit without being 

overboard. 
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