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Abstract

Indestructibility distinguishes the Union of India. However, Parliament can
create a new state or union territory by merging a section of an existing
one. Parliament can change or eliminate state identities. The Constituent
Assembly rejected a final proposal to designate India the “Federation of
States”. Article 1 of the Indian Constitution calls India a “Union of States”.
The First Schedule of the Constitution lists states. The First Schedule lists
all Indian States and Territories and any border changes. Articles 2, 3, and
4 allow parliament to admit new states and change the boundaries of
existing states.

Dr. Bhimrao Ramji Ambedkar, head of the Constitution Drafting
Committee and Chief Architect of the Constitution of India, explained
“Federation of States” as follows:

“No state may leave India’s federation because it wasn’t voluntarily. Its
indestructibility makes the federation a Union. For efficient government,
the country and its people may be geographically separated into multiple
states, but they remain a single population under a single authority.”

This paper brings out the differences between “Union of States” and
“Federation of States” and the importance of selecting the term “Union”
rather than “Federation” in the Indian Constitution. The paper explores the
objectives of creating new states. This paper highlights the complexities
which are emerged in the process of creation of new states. The paper
suggests few measures for robust legal frameworks for new state creation
in India.
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1. Introduction

India is widely recognized as a federation of sovereign States. Article
1(1) of the Indian Constitution declares that India, also known as
Bharat, shall be a federation comprising of states. In order to
establish India as a Union consisting of numerous states, the
Drafting Committee of the Constituent Assembly utilized the
language that was found in the Preamble of the British North
America Act of 1867.1 The importance of selecting the term “Union”
rather than “Federation” was highlighted by Dr. B.R. Ambedkar,
who was the Chairman of the Drafting Committee. It was stated by
him that the word was used in order to express two distinct
intentions:

a) “That the Indian federation is not the result of an agreement

between the units it constituted of; and
b) That the component units have no freedom to withdraw from
the Union so created.”?

The comparable activity was conducted with the aim of constructing
and safeguarding the federal structure that India possesses. The
people who drafted the Constitution of India had a different point
of view than the people who live in India now. They did not consider
the states, and districts that are located within India to be fixed,
unchangeable, and permanent. They displayed the ability to see
that states will go through a process of development and
transformation, and as a result, they devised mechanisms for the
formation of new states within the Indian Union.® The Supreme
Court of India has reached the conclusion that India possesses a
“loose federal structure,” which means that it is a Union that is

1 Dr. Narendra Kumar, Constitutional Law of India, 41, (2014).

2 Process by which part of the territory of an existing state breaks away
from that state

3 Kumar, M. (2021). “The Fundamental Right to Freedom of Speech and
Expression Vis-A-Vis the Sedition Law in India: A Legal Analysis.”
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composed of Units that can be destroyed individually, but the Union
itself cannot be abolished.*

As a result, the States constitute an essential component of India as
a cohesive entity. The Constitution of India establishes the Federal
Structure in India, and they are the embodiment of their individual
identities while also making a fundamental contribution to the
protection and maintenance of this structure.

2. Constitutional Procedure: Role of Parliament and of State
Legislature

In the very first chapter and Article of the Constitution of India, the
name of the nation is designated as “India that is Bharat,” and the
regions that it is intended to embrace are specified.> According to
the third clause of Article 1 of the Constitution of India, the territory
of India encompasses not only the territories of the states but also
the territories of the Union as well as any other territories that may
be acquired.® A comprehensive listing of the states and territories
that make up the Union can be found in the First Schedule of the
Constitution. Each of the gained lands was achieved by a
combination of annexation and cession at various points in time.

In accordance with Article 2, the Parliament possesses the ability to
either sanction the incorporation of new states into the Union or to
establish new states, based on its own assessment of the terms and
conditions that are appropriate.” According to the information
provided in this Article, the Constitution (36" Amendment) Act of
1975 was the legal basis for Sikkim’s incorporation into the Indian
Union.

4 Raja Ram Pal v. Hon’ble Speaker, (2007) 3 SCC 184.

5 Article 1, Constitution of India.

6 “Article (3) The territory of India shall comprise—
(a) the territories of the States;
[(b) the Union territories specified in the First Schedule; and]
(c) such other territories as may be acquired.”

7 Article 2, Constitution of India.

CUKLR Vol. 3 (2023) 156



Legal Implications of creation of New States in India Panchbhai et al.

In the case of R. C. Poudyal v. Union of India® the Article 2 was
discussed and it was observed: “It cannot be predicted that the
article confers on Parliament an unreviewable and unfiltered power
immune from judicial scrutiny. The power is limited by the
fundamentals of the Indian constitutionalism and those terms and
conditions which the Parliament may deem fit to impose, cannot be
inconsistent and irreconcilable with the foundational principles of
the Constitution and cannot violate or subvert the constitutional
scheme. The validity of a statute is to be tested by the constitutional
power of the Legislature at the time of its enactment by that
Legislature, and if thus tested, it is beyond the legislative power, it
is not rendered valid.”

Article 3 provides an overview of the numerous procedures that are
utilized in the establishment of states within the country. The
modes indicated are as follows: (i) through the separation of
territory from a State, (ii) by the consolidation of two or more States
or sections of States, or (iii) through the amalgamation of any
territory with a part of a State. The following are some of the
aspects that are included in the method: a change in the name of a
state, a modification of a state’s boundary, an extension of a state’s
territory, or a decrease in the territory of a state. However,
legislation is the only means by which Parliament may achieve this
goal. On the other hand, a bill with this objective can only be
introduced in Parliament if the President recommends it
beforehand, and the President can only make such a proposal after
receiving the opinions of the State Legislature on the elements that
are included in the bill. According to the Constitution, the State
Legislature and Parliament each play a distinct role in the process of
establishing the state with their respective functions.®

In order to throw some light on the altered posture that the country
has taken toward this matter since 1955, it is vital to examine the
distinct roles that the Parliament and State Legislature play before

8 AIR 1993 SC 1804.
9 Kumar, S. (2002). “Creation of New States: Rationale and Implications.”
Economic and Political Weekly, 3705-3709.
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moving on to the next matter. Before 1955, the Constitution of India
stipulated that the President of India was bound to “ascertain” the
opinions of the State Legislature. This obligation never changed.
However, in 1955, following the passage of the Constitution (Fifth
Amendment) Act, the term “ascertain” was changed to “refer.” This
change occurred after the term “ascertain” had been used.°

After receiving a recommendation and referral from the President,
the Bill is then presented to Parliament for consideration. In
accordance with the provisions contained in the Bill, the affected
state, which is the location where the changes would take effect, is
consulted for its opinions. Nevertheless, the Constitution does not
designate a particular period of time within which the State
Legislature is required to present its opinions. The President is the
only person who can specify the timeframe for this topic, and he or
she has the right to extend the term that has been established. The
President, in reference to the States Re-organization Bill, 1956,
requested that the individual State Legislatures submit their ideas
within a period of one month. It is important to note that the
President made this request.

It should also be noted that the President is not required to adhere
to the viewpoints of the State Legislature. This is something that
should be taken into consideration. Furthermore, he is vested with
the ability to propose the presentation of the Bill in Parliament,
even in the event that the State Legislature that is being referred to
has not offered its comments within the allotted amount of time. In
the same vein, the same also applies to Parliament. Even in the
event that they are supplied within the allotted amount of time, the
opinions of the State Legislature do not have any kind of binding
effect.!?

Parliament possesses the power to propose amendments to the bill,
a process that generally occurs subsequent to its referral to the
State Legislature and the State Legislature being afforded an

10 Ghani, U. (2010). “Reorganization of Indian States.” Reflections, (4), 1-6.
11 Singh, M. P. (2008). “Reorganisation of states in India.” Economic and
Political Weekly, 70-75.
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opportunity to articulate its views. Reiterating the procedure of
referring the proposed changes to the State Legislature for the
feedback is not required. The proposition to divide the state of
Bombay into three distinct entities was put forth in the States Re-
organization Bill, 1956, during its presentation in the Bombay
Legislature. These proposed divisions were as follows: (i) the Union
Territory of Bombay; (ii) the State of Maharashtra; and (iii) the State
of Gujarat. By means of an amendment, the Parliament authorized
and established a solitary state of Bombay, thereby eliminating the
three distinct entities that had been present previously.

3. Steps Taken for Creation of New State in India

Following is the process that must be followed in order to build a
new state: It is necessary for the President to give his approval to a
bill that pertains to the formation of a new state. It is common
practice in India for the Cabinet to submit official petitions to the
President, requesting that he/she adopts such acts. The Parliament
is the sole authority that is tasked with the responsibility of making
decisions about the formation of a new state, as stated in Article 3,
which is clearly established. In order to solicit the State Assembly’s
opinion within a predetermined amount of time, the President
sends the bill across to the State Assembly. It is not necessary for
the Parliament to adhere to the viewpoints that are expressed by
the State Assembly. In the event that the State Assembly is unable
to deliver its opinion within the allotted timeframe, the bill may be
tabled in Parliament after the allotted time period has passed.?
What was the rationale behind the framers of the Constitution
assigning exclusive authority to the Parliament for the creation of
new states? Why was a more substantial role not assigned to the
State Assembly, rather than limiting it to merely expressing its
opinions on the matter?

Typically, the dialogues that transpired among the drafters of a
specific provision in our Constitution preceding its drafting are

2Tillin, L. (2013). “Remapping India: New states and their political origins.”
Hurst Publishers.
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called Constituent Assembly Debates (CAD). These discussions are
consulted by legal professionals to comprehend the fundamental
motivations that prompted the development of the specific
provision in question. During the deliberations of the Constituent
Assembly in November 1948 concerning Article 3, Professor K.T.
Shah put forth the suggestion that the legislative branch of the state
in question should be responsible for drafting the legislation
necessary to form a new state from any portion of an existing one.
Liability for determining the status of a region pursuing
independence would have been vested in the State legislature,
which is primarily controlled by the privileged class of prosperous
regions, had this strategy been permitted.??

The proposal for an Andhra Province was used as an example by Shri
K. Santhanam, who voiced his disapproval with the concept. In his
statement, he expressed his uncertainty on whether or not
Professor Shah had a comprehensive comprehension of the
implications of his change. In the event that his proposed
amendment is accepted, it would imply that any minority group in
a state would be unable to seek the separation of territory unless
they are able to achieve a majority in the legislative body of that
state.

Consider the example of Madras Province. The Andhras desire
secession. A resolution is introduced in the Madras Legislature. It is
overpowered by a significant majority. The matter concludes. The
path of the Andhras is completely obstructed. They were unable to
proceed with the formation of an Andhra province. Therefore,
Article 3 came into being in its present configuration.*

The Constitution stipulates that in order for the central government
to commence the process of state creation, it must first have a very
explicit declaration from the people living in a particular region that
they intend to establish a separate state. In the discussions of the

13 Khan, M. S. B., Vora, K. P., Chaturvedi, S., & Sarkar, S. “Constitutional
Laws of India.” AG Publishing House.

14 Ramachandran, G. (1965). “Madras.” Indian Journal of Public
Administration, 11(3), 498-515.
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Constituent Assembly, the procedure for founding a new state in a
region is stated in a clear and concise manner, and it is also evident
in the wording that is used in Article 3 of the Constitution of India.
The prevalent interpretation of Article 3 in contemporary India has
resulted in the formation of a large number of extra/new states,
which has led to an increase in the total number of states that is
nearly equivalent to a twofold increase over the course of the last
seventy-three years. This comprehension was necessary for the
establishment of Andhra State, which would not have taken place
otherwise. States like Mizoram, Nagaland, and Tripura, some of
which comprise of only two districts, would not exist if India had not
supported the self-determination of the people in certain regions to
establish independent states.

4. Judicial Viewpoint

For the purpose of interpreting and establishing a precedent
regarding the applicability of a particular clause in the Indian
constitution, judicial decisions are made within the framework of a
constitutional democracy.

There was a bill that was brought to the Indian Parliament in the
year 1960 that suggested the establishment of the states of
Maharashtra and Gujarat. The State Assembly was provided with
this bill by the President in order to obtain their opinions on the
matter. Taking into account the many points of view, the Bill was
ultimately adopted by Parliament. This was challenged in a petition
that was submitted to the High Court of Bombay by Mr. Babulal
Parante:

As per his assertion, the Act was enacted in a fashion that violated
Article 3 of the Constitution. This is due to the fact that the Bombay
Legislature was not afforded the opportunity to express its views
regarding the formation of the composite state. The High Court of
Bombay rendered a verdict to reject the petition.®®

51959 62 BOM LR 58.
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Babulal Parante vs. State of Bombay® is the case in which the
Supreme Court of India provides an explanation of the provisions of
Article 3 of the Indian Constitution, which are as follows:

It is the responsibility of the President to specify the timeframe
within which the State Legislature is required to submit its opinions;
nevertheless, the President possesses the right to extend the
timeframe that has been specified. The second criteria that is
specified in the proviso is satisfied, however, if the designated or
extended period passes without receiving any opinions from the
State Legislature. This is the case even if the views of the State
Legislature have not been communicated.’

It would appear that the objective is to provide the State Legislature
with the opportunity to articulate its ideas within the allotted time
frame. It is possible that the State Legislature will decide not to take
advantage of this opportunity; but, the fact that they have made
this choice does not make the introduction of the Bill unacceptable.
In addition, the proviso does not imply that Parliament is bound to
acknowledge or carry out the recommendations made by the State
Legislature.

In a scenario in which a state could choose not to express its opinion
or express displeasure over the foundation of a new state, the
Indian Constitution of course foresaw the possibility of such a
scenario occurring. As a consequence of this, the Constitution of
India allowed the Indian Parliament full ability to carry out its
decisions, regardless of any objections that were given by the State
Assembly.

5. The case of Telangana®®

The establishment of Telangana as a separate state from Andhra
Pradesh in 2014 was not just a simple change in boundaries, but
rather a significant legal event that disrupted the existing system of

16 AIR 1960 SC 51.

7 1bid.

18 Seshan, K. S. S. (2018). “Telangana: History and the formation of a new
state.” Studies in People’s History, 5(1), 72-82.
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administration and triggered a series of legal consequences that are
still being felt today.

Constitutional Crossroads: The essential aspect of the complex legal
situation is Article 3 of the Indian Constitution, which grants
Parliament the authority to modify state boundaries. Although
Telangana’s creation was a result of this specific provision, there
were doubts regarding the level of consultation and the necessity of
the division.

Allocating assets, obligations, and staff between the newly formed
Telangana and its Andhra counterpart was an intricate process.
Legal frameworks and tribunals were established to address
conflicts about water rights, energy, and shared resources. The
repercussions of these resource disputes continue to have an
impact in the present day.

The addition of new states, led to the redistribution of
representation in the Parliament, and the entry of Telangana has
caused a reorganization of the political landscape. The
implementation of legal frameworks guaranteed equitable
representation for all areas and people within the newly formed
state, while simultaneously establishing a completely new
administrative and judicial infrastructure through a systematic legal
process.

Intersection of Sociocultural Factors and Affirmative Action: The
formation of Telangana was driven by persistent calls for self-
governance and acknowledgment of its unique cultural identity.
However, the implementation of legal protections and affirmative
action measures played a vital role in addressing the concerns
around linguistic minorities and the possibility for social upheaval.
The legal discussions over the Telugu language, the rights of
different communities, and the preservation of cultural heritage are
still ongoing.

Judicial Protector and Anticipated Legal Precedents: The Supreme
Court of India, the highest legal authority, ruled on the
establishment of Telangana, affirming its formation and establishing
important guidelines for future efforts to create new states. The
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legal precedents set in this pivotal case still serve as a guiding force
in discussions and arguments regarding the creation of new states
from pre-existing ones.

The establishment of Telangana continues to have significant legal
ramifications, with its consequences still being revealed.
Undoubtedly, the lessons acquired from this legal voyage will serve
as a guiding force when India considers future statehood bids.

6. Conclusion

A federal structure is a fundamental component of the Basic
Structure of the Indian Constitution because India is a Union of
States. This structure is an intrinsic part of the Indian Constitution.
Given the vast amount of diversity, cultures, and languages that
India possesses, it is of the utmost importance to preserve these
aspects. The drafters of the Constitution were also aware of this
occurrence, which is why they incorporated provisions like Article 2,
Article 3, and Article 4 into the Constitution as essential elements of
Indian federalism.

Following these criteria, new states are founded in India with the
purpose of enhancing and protecting the various -cultures,
languages, or scripts that are associated with each of the states. This
approach not only protects the unique characteristics of India, but
it also contributes to the maintenance of the country’s customs,
traditions, and languages.

7. Challenges

Carving new states from existing ones in India is a complex issue,
often fraught with opacity and legal landmines. Public involvement
in the process is often minimal, breeding whispers of bias and
injustice. This lack of transparency can ignite legal battles over
border demarcation, water rights, and the equitable sharing of
resources. The courts, ever vigilant, stand ready to intervene when
fundamental rights or constitutional obligations appear trampled
upon.
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Telangana’s birth, for instance, was a prolonged and contentious
legal tango, fuelled by fiery disputes over water rights and resource
distribution. Similarly, the Gorkhaland movement in West Bengal
has encountered legal hurdles due to concerns about territorial
integrity and potential instability. Even the proposed creation of
new states in the North-East has raised eyebrows, with worries
about the viability of smaller entities and potential security
implications swirling in the air.

Clearly, the legal terrain surrounding state creation in India is far
from smooth. Public participation is crucial to ensure transparency
and legitimacy, while robust legal frameworks are vital to navigate
inevitable disputes and safeguard fundamental rights. Only then can
India navigate the statehood dance with clarity and fairness,
ensuring a future where new states are not born from shadows of
doubt, but flourish under the warm sun of justice.

8. Suggestions

India’s secretive and contentious state-creation process needs a
new strategy. This framework ensures equity and justice at every
stage with its thorough and unambiguous approach.

Protocols and standards: Establishing a threshold is the first step to
statehood. The theme will include population density, cultural
distinctiveness, economic viability, and administrative feasibility.
Public referendums in the chorus will ensure that everyone’s input
is considered. The State Formation Act will govern a clear process
from proposal submission to stakeholder consultations to
Parliament approval.

Civic participation: The platform will hold open public hearings in
affected regions to obtain diverse opinions. The bridge—focused
and personalized initiatives to engage underrepresented groups
and minorities—will ensure their voices are heard. The spotlight, an
online platform, will improve transparency and accessibility.

Equity and Conflict Resolution: Conflict is inevitable, but impartial
mediation will resolve it. An autonomous State Formation Tribunal
will mediate boundary demarcation and resource allocation
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disputes. The panel will have legal and administrative experts.
Vigilant judicial oversight will protect the Constitution. A specialized
Resource Sharing Commission, known as the equalizer, will
distribute water and infrastructure fairly, preventing inequities and
conflicts.

An economic growth and infrastructure plan is needed to build a
new state. Comprehensive development plans, developed with
public input and aligned with national goals, will govern economic
growth, infrastructure, and social welfare. Central aid will initially
fund infrastructure and capacity building before phasing out to
encourage self-reliance. The bridge—interstate cooperation—will
promote regional integration and knowledge sharing for mutual
benefit.

International Law: Harmony requires respecting international
duties. Treaties on boundaries, water rights, and indigenous tribes
will be carefully considered to avoid legal issues and ensure
compliance. Diplomatic waltzes with neighbours will resolve issues
and boost regional stability. Learning from other countries’ state
creation successes will enrich the melody and make the process
fairer.

Each state creation plan has its own unique circumstances; hence
this framework is a flexible score. India can embellish its federal
tapestry with dynamic new states by adopting openness, inclusion,
and strong legal frameworks to make state creation a harmonious
symphony of growth and equity.

Legal and practical issues must be addressed to make India’s state-
formation process more sustainable, and successful.
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